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ROBERT A. RIDDELL
called as a witness by and on behalf of the plain-

tiff, being first duly sworn, was examined and tes-

tified as follows:

The Clerk: State your full name.

The Witness: Robert A. Riddell.

Mr. Beirne: If your Honor please, at this time,

on behalf of the defendants that Mr. Cannon and

I represent, we object to the introduction of any

evidence in this case upon the ground that the

indictment does not, nor does any count of the

indictment, state a public offense against the Gov-

ernment of the United States.

The Court: On the grounds heretofore argued?

Mr. Beirne: Yes, on the grounds heretofore

stated.

Mr. Robinson: Your Honor, at this time, on be-

half of the defendants whom I represent, I move

to suppress the [14] introduction of any evidence

in this case on the ground that the indictment is

duplicitous in the so-called substantive counts, and

in this case 15, 16, 18, and 19. And I also at the

same time wish to ask the court to entertain a mo-

tion to compel the Government to elect between

Counts 1 and 2 on the ground that said counts

state the same offense.

Mr. Poye: On behalf of the defendants whom
I represent, I concur in the motions made on behalf

of the other defendants.

Mr. Fischer: I would like to concur in those

motions too, if I may.
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The Court : You may.

The objections to the introduction of any evi-

dence are overruled and the motions are denied.

You may proceed.

Direct Examination

By Mr. Binns:

Q. Your name, please?

A. Robert A. Riddell.

Q. Where do you live, Mr. Riddell?

A. I reside in Los Angeles.

Q. And where are you employed?

A. I am employed in the Bureau of Internal

Revenue as Collector of this district.

Q. How long have you had such position?

A. Since May 1, 1950. [15]

Q. Roughly, what comprises the area of your

district?

A. The 10 southern counties of the State of

California.

Q. And prior to the time that you became Col-

lector what was your position ?

A. I was Assistant to the Collector of Internal

Revenue.

Q. How long did you have that position?

A. I had that position approximately seven

years.

Q. And how long have you been in the Collec-

tor's office?

A. Going on 18 years—about seventeen and a

half years.
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Q. What are the duties of the Collector of In-

ternal Revenue for this district?

A. It is my duty as Collector of Internal Reve-

nue for the Sixth California District, under the

supervision of the Commissioner of Internal Reve-

nue, to collect all taxes imposed by federal law in

this district.

I am also required to see that all laws and regu-

lations relating to the collection of internal revenue

taxes are faithfully executed and complied with,

and it is my duty to aid in the prevention, detec-

tion, and prosecution of any frauds committed in

relation to these taxes.

The law also directs me to have the deputies of

my staff canvass the district and inquire after and

concerning all persons who may be liable to pay

internal revenue taxes. [16]

In order to execute these duties there are certain

authorities delegated to me by the Commissioner

and by the statutory provisions of the Internal

Revenue Code.

If a taxpayer fails to file a return when due or

makes wilful or otherwise false or fraudulent re-

turns, I and the deputy collectors, under my direc-

tion, are charged with the responsibility of making

tax returns from our own knowledge or from such

information as we can obtain through testimony or

otherwise. [17]

Q. Mr. Riddell, are you also charged with the

duty of keeping custody of the income tax, social
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security, withholding tax returns which are filed

in this district?

A. Yes. In connection with the collection of

taxes, of course, that involves the maintenance of

the necessary records and accounting of these pay-

ments and the preservation and filing of all the

returns and documents submitted by taxpayers.

Q. Mr. Riddell, I show you a partnership re-

turn on income tax for the year 1945 for Phil Co-

bert, Albert Kogus, Marvin Kobey, and Harry

Rockwell, and ask you, did those come from your

files? [18]
* * #•

The Witness: Yes, they did.

Q. (By Mr. Binns) : That is, your files as the

Collector of Internal Revenue for this district?

A. Right.

Mr. Binns: May that be offered in evidence at

this [20] time, your Honor?

Your Honor, I am also attaching a photostatic

copy of each of these returns. May we have a

stipulation at the close of the trial that the origi-

nals may be withdrawn and the photostats left?

Mr. Cannon: So stipulated.

* * *

The Court: Is there objection to the offer?

Mr. Robinson: Your Honor, I am going to re-

serve objection to this offer at this time on behalf

of my four clients until there has been shown to

be some link between the offered evidence and my
clients.
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The Court: Very well. You may move to strike

later.

Mr. Robinson: I just wanted that to be noted

on the record.

Mr. Foye: Your Honor, I want to make the

same reservation on behalf of the defendant Weiss.

The Court: The jury will understand that some

of these documents may be signed or made on be-

half of certain of the defendants and the evidence

may not show that they at all concern the other

defendants in the case. So it will be understood

that [21] all defendants may reserve the right to

move to strike any evidence or any document unless

the government ties it up in some manner or by

other evidence in some manner connects the defend-

ant in question with the document or evidence in

question.

* * *

The Court: But now we have before us an offer

of Government's Exhibit 1 for identification. Is

there any further objection to the admissibility of

Exhibit 1<?

Mr. Cannon: None.

The Court: Very well. The objections hereto-

fore made [22] are overruled and Government's

Exhibit 1 for identification is now received in evi-

dence.

The Clerk: Government's Exhibit 1.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 1.)
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Q. (By Mr. Binns) : Mr. Riddell, I show you

Government's Exhibit 2 through 25 for identifica-

tion. Will you look at those and see if all of those

documents came from your files as Collector?

A. Yes. They all came from our files.

The Court: They are generally tax returns, are

they, or tax reports purported to be made by some

taxpayer?

The Witness: Yes, that is correct, your Honor.

Mr. Binns: I offer in evidence at this time the

1948 tax returns of Sidney and Elizabeth Stein-

berg.

The Court: Has that been marked?

Mr. Binns: Marked as Exhibit 2, your Honor.

The Court : For identification ?

Mr. Binns: Yes.

Mr. Beirne: Do I understand the court's sug-

gestion is we will have a right to move to strike

these exhibits if they are not connected up ?

The Court: Yes, if that is agreeable to you

gentlemen. You may reserve freely the right to

move to strike any document which is [23] admitted.

# # •*

The Court: Exhibit 2 for identification is re-

ceived in evidence. It may be you gentlemen can

go through some of those and it may be a large

number of them that are of no consequence, the

jury could just see the photostat and they would

not have to see the original. You might be able to

agree on that. In that event, the original could be
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withdrawn now and we not be burdened with han-

dling anything more than the photostatic copy. But

until you agree upon that, the photostatic copy will

be received in evidence along with the original. [24]

(The document referred to was received in

evidence and marked Government's Exhibit

No. 2.)

Mr. Binns: I offer, your Honor, Exhibit 3 for

identification, being the 1946 partnership return of

Phil Cobert, Harry Kogus, Martin D. Kobey, and

Harry Rockwell.

The Court: That is Exhibit 3 for identification?

Mr. Binns: Yes, your Honor.

The Court: Received in evidence.

The Clerk: Exhibit 3 in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 3.)

Mr. Binns: Your Honor, I offer Exhibit 4 for

identification, being the 1947 partnership return of

Phil Cobert, Martin D. Kobey, Albert Kogus, and

Harry Rockwell.

The Court: It may be received in evidence as

Exhibit 4.

The Clerk: Exhibit 4.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 4.) [25]
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Mr. Binns: Your Honor, I offer Exhibit 5 for

identification, being the 1948 partnership return of

Phil Cobert, Albert Kogus, Marvin D. Kobey, and

Harry Rockwell.

The Court : Received in evidence, Exhibit 5.

The Clerk : Exhibit 5 in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 5.)

Mr. Binns: Your Honor, I offer, marked for

identification as 6, 7, 8, and 9, quarterly returns of

income tax withheld on wages by the Cobert Collec-

tion Service as the next exhibits in evidence.

The Court: Exhibits 6, 7, 8, and 9 for identifica-

tion, is that your offer?

Mr. Binns : Yes, your Honor.

The Court: They are received in evidence.

The Clerk : 6, 7, 8, and 9 in evidence.

(The documents referred to were received in

evidence as Government's Exhibits 6, 7, 8, and

9.)

Q. (By Mr. Binns) : Mr. Riddell, I show you

Government's Exhibit 10 for identification, being

an employer's tax return for Cobert Collection Serv-

ice for the quarter March 31, 1948, and ask you

wThen that form was first filed with your offer, was

there any attachment to it? [26]

A. Yes. There was a schedule attached to it of
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wage credits, which subsequently was detached and

forwarded to the Social Security Board at Balti-

more for recording of wage credits for old age in-

surance.

Q. Would that so-called schedule that you have

mentioned contain the names of the various persons

whose tax was being computed on the form you have

in your hand?

A. Yes. That schedule would contain the name,

social security number, and the total amount of

wages paid to them during that quarter.

Q. I show you Government's Exhibit 14 for

identification and ask you, do you find in there a

schedule similar to those that you have just men-

tioned?

A. Yes. These are all photostatic copies of

schedules for various quarters, including one that

is related to the quarter ending March 31, 1948,

which is Exhibit 10.

Q. Can you find the schedule which was attached

to Exhibit 10?

A. Yes. It is the second photostatic copy.

Q. It is the second photostatic copy

A. In Exhibit 14.

Q. Then which would be the schedule which

matches with Exhibit 11?

A. That would be the third photostatic copy.

Q. And which schedule matches with Exhibit

12? [27]

A. That would be the fourth photostatic copy.
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Q. Are you examining the schedules for Cobert

Collection Service?

A. I beg your pardon. The Cobert Collection

Service are below. The first ones are the Guarantee

Finance. The schedules for the Cobert Collection

Service, the photostatic copies are here correspond-

ing to those returns. Do you want me to identify

them as the

Q. Can you identify them by this number which

is stamped here?

A. Yes, this quarter and the number here,

135956, appears on both the photostatic copy and

the original.

Q. And Government's Exhibit 14 for identifica-

tion would give the names of the employees whose

salaries were covered by the forms, 10, 11, 12, and

13

1

A. Yes, that is correct.

Mr. Binns: At this time, your Honor, I will

offer in evidence Government's Exhibits 10, 11, 12,

and 13 for identification, being the employer's tax

returns under the Federal Insurance Contributions

Act for Cobert Collection Service for the year 1948.

Mr. Cannon: May I have just a moment before

we do that? This last offer only went through 13,

did it?

The Court: That is my understanding. Exhib-

its 10, 11, 12, and 13 for identification are received

in evidence. [28]

(The documents referred to were received in

evidence as Government's Exhibits 10, 11, 12,

and 13.)
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Mr. Binns : Your Honor, Exhibit 14 for identifi-

cation contains a group of documents certified by

the assistant director in charge of the accounting

operations of the Bureau of Old Age and Survivors

Insurance in Baltimore, Maryland. However, he

certified to a group of documents which we don't

desire to offer in evidence in this case. We desire

to offer some of them, but not all of them. The one

certificate runs to all of the documents. [29]

* * #

Mr. Cannon: Mr. Beirne makes a suggestion

which I think would be agreeable with us, and that

is, if we just take out the documents that counsel

wants to offer in evidence—take them apart from

the certificate itself, and offer those documents.

Mr. Binns: It is agreeable with me if the ob-

jection to the admission of the document is with-

drawn.

Mr. Cannon: Let us do that.

The Court: Then, as I understand, the stipula-

tion is that the clerk detach these eight photostatic

sheets, photostatic copies, as I understand the agree-

ment, and those be received in evidence as Exhibit

14.

Mr. Cannon: So stipulated.

Mr. Binns: So stipulated.

The Court: Very well. Mr. Clerk, will you de-

tach the eight sheets from the exhibit. Before you

proceed, let us [33] dispose of this. Have you com-

pleted detaching the sheets, Mr. Clerk?

The Clerk: Yes, your Honor.
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The Court : Will you hand them to counsel, and

I will ask counsel to examine the proposed Exhibit

14 and ascertain if it is now in satisfactory form

to be received in evidence pursuant to the stipula-

tion.

The clerk will attach the certificates to the remain-

ing sheets originally comprising Exhibit 14 for

identification, and mark them as Exhibit 14-A for

identification.

(The documents referred to were marked

Plaintiff's Exhibit No. 14-A for identification.)

Mr. Cannon : The exhibit now is in a form satis-

factory to us.

The Court: Do all counsel agree?

Mr. Robinson: I believe so, your Honor—yes.

The Court : Very well, Exhibit 14 as now consti-

tuted, is received in evidence.

(The document referred to, marked Plain-

tiff's Exhibit No. 14, was received in evidence.)

Q. (By Mr. Binns) : Mr. Riddell, I show you

Government's Exhibit 15 for identification, being

an individual income tax return for 1948 for Louis

Blum. Calling your attention to the attachment,

which is a small yellow attachment, which is at-

tached thereto, can you tell me what that is ? [34]

A. That is the Form W-2, withholding statement,

issued by the employer to the employee, stating the

amount of wages paid and the amount of taxes

withheld and reported by the employer.
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Q. What is done with that in your office?

A. This withholding tax receipt which the em-

ployee submits with the tax return is compared with

the amounts reported on the face of the return to

see that they correspond, as a substantiation of the

amount of prepaid tax credit which the employee is

claiming on the tax return.

Q. What happens if they do compare?

A. If they compare the return is accepted as

filed, unless there should be some other obvious

irregularity on the return, but the amount of income

tax reported and the amount of withholding tax

credit claimed is accepted if they compare.

Mr. Binns: I offer in evidence at this time Gov-

ernment's Exhibit 15 for identification, being the

individual tax return for 1948 of Louis Blum.

The Court: It has attached to it the W-2 form?

Mr. Binns: It has attached, your Honor, the

W-2 form.

The Court: Very well, both will be received in

evidence. The tax return proper will be marked

Government's Exhibit 15, and the W-2 form Gov-

ernment's Exhibit 15-A.

(The documents referred to, marked Govern-

ment's Exhibits 15 and 15-A, respectively, were

received in evidence.) [35]

Mr. Binns : I offer in evidence at this time, your

Honor, Government's Exhibit 16 for identification,

being the 1948 individual tax return of Martin and

Marjorie Burns.
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The Court

Mr. Binns

The Court

There is a W-2 form attached?

No, there is not, your Honor.

Very well, Exhibit 16 for identifica-

tion is now received in evidence.

(The document referred to, marked Govern-

ment's Exhibit No. 16, was received in evi-

dence.)

Mr. Binns : I offer in evidence at this time Gov-

ernment 's Exhibit 17 for identification, being the

1948 individual income tax return of Teresa and

Harry Fain.

The Court : Is there a W-2 form attached to it ?

Mr. Binns: There is, your Honor, a W-2 form

attached for Teresa Fain, which I will offer in evi-

dence also.

The Court: Very well. The individual income

tax return is received in evidence as Government's

Exhibit 17, and the W-2 form attached will be

marked in evidence as Government's Exhibit 17-A.

(The documents referred to, marked Govern-

ment's Exhibits 17 and 17-A, were received in

evidence.)

Mr. Binns: I offer in evidence Government's 18

for identification, being the 1948 individual income

tax return of Donovan and Dorothy Himebaugh.

The Court: Is there a W-2 form attached? [36]

Mr. Binns: No, your Honor.

The Court: Exhibit No. 18 for identification is

now received in evidence.
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(The document referred to, marked Govern-

ment's Exhibit No. 18, was received in evi-

dence.)

Mr. Binns: I offer in evidence Government's

Exhibit 19 for identification, being the individual

income tax returns of Wilbert and C. H. Schwartz

for 1948, together with two W-2 forms in the name

of Wilbert Schwartz and an amended income tax

return for 1948 for Wilbert and Charlotte Helen

Schwartz.

The Court: There is one W-2 form?

Mr. Binns: Two W-2 forms, your Honor.

The Court : On behalf of the same individual ?

Mr. Binns: Yes, your Honor.

The Court: How are they identified? Sepa-

rately?

Mr. Binns: The first form, your Honor, is filed

by the Huntington Park News Agency and the sec-

ond form by the Cobert Collection Service.

The Court: Very well.

Mr. Robinson: Your Honor, that is one docu-

ment which has never been shown to me before.

May I see it?

The Court: Yes, you may. The clerk will show

it to you. (Document handed to Mr. Robinson.)

The Court: The tax return will be received in

evidence, that is, the original and amended tax

returns will be received [37] in evidence as Govern-

ment's Exhibit 19. The W-2 form from the Hun-

tington Park News Agency will be marked in evi-
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dence as Government's Exhibit 19-A, and the W-2
form of Cobert Collection Service will be marked

in evidence as Government's Exhibit 19-B.

(The documents referred to, marked Govern-

ment's Exhibits Nos. 19, 19-A, and 19-B, re-

spectively, were received in evidence.)

The Court: So the record will be absolutely

clear, except for the W-2 forms, the remainder of

Exhibit 19 for identification as now constituted is

received in evidence as Government's Exhibit 19.

Q. (By Mr. Binns) : Mr. Riddell, what would

it mean if there were two W-2 forms attached to a

return ?

A. That would indicate there were two employ-

ers who had paid wages to this taxpayer during the

year, and if there is more than one, of course, we

add the total of the W-2s attached and compare that

total with the total wages reported on the tax re-

turn.

Mr. Binns : I offer in evidence Government's Ex-

hibit 20 for identification, being the 1948 individual

tax return of Paul and Norma Searle and an

amended return for Paul and Norma Searle for

the same year.

The Court: W-2 forms attached'?

Mr. Binns: No.

The Court: Government's Exhibit 20 for identi-

fication [38] is now received in evidence.

(The document referred to, marked Govern-

ment's Exhibit No. 20, was received in evi-

dence.)
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Mr. Binns: I offer in evidence Government's

Exhibit 21 for identification, being the 1948 indi-

vidual income tax return of Mildred Velan and a

W-2 form from the Cobert Collection Service.

The Court : The return is received in evidence as

Government's Exhibit 21, and the W-2 form at-

tached is received in evidence as Government's Ex-

hibit 21-A.

(The documents referred to, marked Gov-

ernment's Exhibits Nos. 21 and 21-A, were re-

ceived in evidence.)

Mr. Binns : I offer in evidence Government's Ex-

hibit 22 for identification, being the individual in-

come tax return for Stephen J. Walsh for 1948,

with no attachment.

The Court: Received in evidence as Govern-

ment's Exhibit 22.

(The document referred to, marked Govern-

ment's Exhibit No. 22, was received in evi-

dence.)

Mr. Binns: I offer in evidence Government's

Exhibit 23 for identification, being the individual

income tax return for 1948 of Joseph Weiss, with

no attachment.

The Court: Received in evidence as Govern-

ment's Exhibit 23.

(The document referred to, marked Govern-

ment's Exhibit No. 23, was received in evi-

dence.) [39]
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Mr. Binns: I offer in evidence Government's

Exhibit 24 for identification, being the individual

income tax return for 1948 of Joe Paul Romano,

with no attachment.

The Court: Received in evidence as Govern-

ment's Exhibit 24.

(The document referred to, marked Govern-

ment's Exhibit No. 24, was received in evi-

dence.)

Mr. Binns: I offer in evidence Government's

Exhibit 25 for identification, being the individual

income tax return for 1948 of Frank and Ida Stein,

together with a withholding statement for Frank

Stein from the Cobert Collection Service and an

amended return for Frank and Ida Stein.

The Court: By " withholding statement" do you

refer to a W-2 form ?

Mr. Binns: Yes.

The Court : That will be received in evidence as

Exhibit 25-A, and the remainder of Exhibit 25 for

identification is received in evidence as Exhibit 25.

(The documents referred to, marked Gov-

ernment's Exhibits Nos. 25 and 25-A, were re-

ceived in evidence.)

Q. (By Mr. Binns) : Mr. Riddell, I show you

—

pardon me, may I have this group of four em-

ployees' tax returns under the Federal Insurance

Contributions Act for Cobert Collection Service for
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the year 1947 marked as next in order for identifica-

tion as individual exhibits'? [40]

The Court: Each is a separate exhibit?

Mr. Binns: Yes, I believe so, your Honor.

The Court: Very well, they will be marked in

the order in which you have presented them to the

clerk, and the clerk will number them seriatim, be-

ginning with Exhibit No. 26 for identification.

The Clerk: Government's Exhibits 26, 27, 28,

and 29 for identification.

(The documents referred to were marked

Government's Exhibits Nos. 26, 27, 28, and 29

for identification.)

Q. (By Mr. Binns) : Mr. Riddell, I show you

Government's Exhibits 26, 27, 28, and 29 for identi-

fication. Were those forms removed from your

files'?

A. Yes, they were removed from the files in our

office.

Q. At the time those four exhibits were origi-

nally sent to your office did they have an attached

schedule? A. Yes, they did.

Q. I show you Government's Exhibit 14 in evi-

dence, and drawing your attention to the first photo-

stat thereon, that for 3-31-47, was that attached

originally to Exhibit 26 ? A. Yes, it was.

Q. And at the time you received those docu-

ments what did you place on them in the way of

stamps ?

A. On the tax portion, which is Exhibit 26, we
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place a "Received' ' stamp, indicating the date and

whether or not [41] remittance had accompanied

the return to cover the tax liability.

Then the total wages reported at the bottom of

this schedule is compared with the amount reported

in the tax portion and a checkmark there to indi-

cate that they had been compared before detach-

ment.

This serial number up here is placed on the sched-

ule and on the return to identify them as part of the

same document. However, that is placed on that

document when it is sent to the taxpayer.

Q. In other words, you mail this particular

group of documents out to the employer so that he

can fill them out and return them?

A. Yes.

Q. Will you compare the first four documents

in Government's Exhibit 14 with Government's

Exhibits 26, 27, 28, and 29 and see if they have been

attached ?

A. The first four documents in 14 were attached

to 26, 27, 28, and 29 in the same order that they

appear in 14.

Mr. Binns: I offer Government's Exhibits 26,

27, 28, and 29 in evidence at this time, your Honor.

Mr. Robinson: At this time, on behalf of de-

fendants Burns, Blum, Velan, and Schwartz, I ob-

ject to the introduction of Exhibits 26, 27, 28, and

29, on the ground that they are so far as count 2

only is concerned, superfluous, irrelevant, [42] and

prejudicial, and that they do not go to any overt
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act in furtherance of the conspiracy alleged for the

year 1948. [43]

The Court: Objection overruled. I will receive

them subject to the motion to strike if you feel so

advised later. Exhibits 26, 27, 28, and 29 for identi-

fication are now received in evidence.

(The documents referred to were received in

evidence as Government's Exhibits 26, 27, 28,

and 29.)

Q. (By Mr. Binns) : Mr. Riddell, have you

made a search of your files for a 1948 income tax

report for Sidney Cotsen? A. Yes.

Q. Did you find one ?

A. I had a thorough search made for a return

for Sidney Cotsen for 1948 and none was located.

Mr. Binns : You may cross-examine.

Mr. Robinson: Your Honor, before anybody

cross-examines, I would like to move to strike the

answer of the witness on that last question as far as

it affects counts 19, 18, 16, and 14, on the grounds

that it is irrelevant and immaterial.

The Court : The motion is denied without preju-

dice to a renewal of it later if you are so advised.

Is there any cross-examination of Mr. RiddelH

Mr. Cannon: We have no questions as far as

Mr. Beirne and I are concerned.

Mr. Fischer: No questions, your Honor.

The Court: Does anyone else have any ques-

tions?
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Mr. Robinson: I would like to ask one or two

questions [44]

The Court: Very well. Will you conduct the

examination from the lectern, Mr. Robinson, so we
all may hear you?

Mr. Robinson: Yes, your Honor. May I have

Exhibit No. 15?

Cross-Examination

By Mr. Robinson:

Q. Mr. Riddell, I would like to show you again

Exhibit 15, and I think the other is 15-A, and ask

you to inspect those again. Now, on your direct

testimony I believe you testified to a certain process

by which your department checks one of these ex-

hibits against the other. Is that correct?

A. Yes, sir.

Q. Would you mind explaining that again,

please ?

A. When this income tax return is received, we

make a comparison between the withholding tax re-

ceipt attached, which was issued by the employer to

the employee, and which is attached to substantiate

the amount of wages reported as income and the

amount of withholding tax claimed as a prepay-

ment credit against tax liability. In the event that

the amount of wages and withholding tax corre-

spond, we accept the amounts that appear on this

type of return.

Q. Now, the Exhibit 15-A, which is the withhold-



United States of America 425

(Testimony of Robert A. Riddell.)

ing receipt, is made out by the employer, is it not?

A. Yes. [45]

Q. And it represents the amount of income

earned by the employee for that year upon which a

withholding tax has been paid?

A. It represents the amount of income or wages

paid by that employer for that year and the amount

of withholding tax withheld and paid by the em-

ployer. That is the receipt that he gives the em-

ployee for that amount.

Q. I don't know whether that answers my ques-

tion. In other words, the withholding receipt itself

is nothing but an evidentiary item, is it not, Mr.

Riddell?

A. That portion of it is. The portion that the

employer files is of a different character.

Q. Which portion do you have in mind when you

say "this portion"?

A. This is the portion of the W-2 form which is

given to the employee.

The Court : By this one you are referring to Ex-

hibit 15-A?
The Witness: Right.

Q. (By Mr. Robinson) : You say that item itself

is nothing but an evidentiary item by which you

can check the actual report of the employee, is that

correct ?

A. We take this as preliminary evidence as to

the accuracy as to the amount of wages reported.

Q. What I am trying to find out, Mr. Riddell,

is this [46] Exhibit 15 which represents the U. S.



426 Marvin Kobey et al. vs.

(Testimony of Robert A. Riddell.)

individual income tax return the document by which

you try to find out the accuracy of the taxes paid by

any individual?

A. Yes. 15-A, which is the W-2 form, is re-

quired to be filed with the income tax return. If

this income tax return is received without reporting

wages and withholding tax, without this receipt

form, we would call upon the taxpayer to submit

this receipt form, because the tax return is not com-

pleted without this form. This is required to ac-

company it.

Q. In other words, the W-2 form actually is part

of the income tax return?

A. That is correct.

Mr. Robinson: That's all. [47]

* # *

W. STANLEY CHRISTILAW
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows : [49]

* * 4fr

Direct Examination

By Mr. Binns:

Q. Where do you work, Mr. Christilaw?

A. Security-First National Bank, Los Angeles.

Q. I show you here a signature card for the

Colby Collection Agency. Is that part of the rec-

ords of the Security-First National Bank of Los

Angeles? A. It is.

Mr. Binns : I offer in evidence at this time, your
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Honor, this card with the request that a photostatic

copy be introduced in evidence in lieu of the origi-

nal.

The Court: Is there any objection?

Mr. Cannon: No objection, your Honor.

The Court: Very well, the photostatic copy is

received as Government's Exhibit 30. [50]

* * *

CAMERON L. HANDLEY
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows:

* * #

Direct Examination

By Mr. Binns :

Q. Mr. Handley, are you acquainted with the

defendant Marvin Kobey? A. Yes, sir.

Q. Where is Marvin Kobey in the courtroom?

A. Sitting directly behind this stand at which

you were standing a moment ago.

Mr. Binns : May the record indicate that the wit-

ness has indicated the defendant Marvin Kobey?

Mr. Cannon: Oh, yes. There is no question

about the identity of these men.

The Court: Suppose you stand for a moment,

Mr. Kobey.

Mr. Cannon : Stand up, Mr. Kobey. [51]

The Court: Thank you.

Q. (By Mr. Binns) : Are you acquainted with

the defendant Albert Kogus? A. Yes, sir.

Mr. Cannon: Mr. Albert Kogus is standing.
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Q. (By Mr. Binns) : Are you acquainted with

the defendant Harry Rockwell 1

? A. Yes, sir.

Q. Also known as Harry Kogus?

A. Yes, sir.

Q. Are you acquainted with the defendant Phil

Cobert? A. Yes, sir.

Q. Do you know Donovan Himebaugh?

A. Yes, sir.

Q. Where is Donovan Himebaugh?

A. Sitting on the bench there.

Q. Do you know Louis Blum ? A. Yes, sir.

Q. Where is Louis Blum ? A. There.

Q. Do you know Marjorie Burns ? A. Yes.

Q. Where is Marjorie Burns? A. There.

Q. Do you know Wilbert Schwartz? [52]

A. Yes, sir.

The Court : Will you please stand at the lectern,

Mr. Binns?

Mr. Binns: I am sorry. I was standing so I

would be out of the way.

Q. Do you know Mildred Velan?

A. Yes, sir.

Q. Is she in the courtroom? A. Yes, sir.

Q. Joseph Weiss? A. Yes, sir.

Q. Is he in the courtroom? A. Yes, sir.

Q. Where did you know these gentlemen?

A. At 1749 East Florence Avenue, Los Angeles.

Q. Were you employed there in any capacity?

A. Not employed, no, sir.

Q. Were you working there in any capacity?

A. Yes, sir.
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Q. How were you working there ?

A. Some of the defendants were clients of mine.

Q. And which defendants were clients of yours?

A. Mr. Kobey, both Mr. Koguses, and Mr. Co-

bert. [53]

Q. And were they in business there?

A. Yes, sir.

Q. What type of business was it?

A. Two of them were officers of a small loan

company. Four of them were partners in a discount

company. They were all partners in a betting com-

mission business.

Q. What was the name of the discount company?

A. Guarantee Discount Company.

The Court : You say these people were clients of

yours ?

The Witness : Yes, sir.

The Court : What is your business ?

The Witness: Certified public accountant.

Q. (By Mr. Binns) : What was the business of

the Guarantee Discount Company?

A. Primarily to cash checks and then other mi-

nor activities.

Q. And what name did they use for their book-

making business?

A. As far as I know, the Cobert Collection

Agency. That is strictly from memory.

Q. Did they ever use the name to your knowl-

edge of Colby Collection Agency?

A. They may have. I don't know.

Q. Now, then, which of the four defendants were
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in business as the Guarantee Discount Com-

pany? [54]

A. Mr. Kobey, Mr. Cobert, and both Mr. Kogus.

Q. You knew Harry Kogus as Harry Rockwell,

didn't you? A. Yes, sir.

Q. Now, then, which of the four were in busi-

ness as the Colby Collection Service?

A. Well, I don't recall that particular title, but

the same four were engaged in the other activities.

Q. I see. And what were your duties there?

A. I kept the books of the Guarantee Finance

Company. I kept such books as were kept of the

Guarantee Discount Company and helped keep

books for the collection service or agency.

Mr. Binns: Your Honor, may I have this pad

of yellow columnar sheets entitled "Colby Collec-

tion Agency, Pay Roll Department," marked next

in order for identification ?

The Court: It will be marked Government's

Exhibit 31 for identification, Mr. Clerk.

The Clerk : 31 for identification, your Honor.

(The document referred to was marked Gov-

ernment's Exhibit No. 31 for identification.)

Mr. Beirne : What is No. 38, your Honor ?

The Clerk: Signature card.

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 31 for identification and ask

you if you have ever seen that before? [55]

A. Yes, sir.

Q. What is it?
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A. It is a record of the pay roll of the Colby

Collection Agency for the period 8-30, I think 1948,

apparently, and goes through to January 22nd, I

imagine 1949.

Mr. Cannon: I can't hear you.

The Witness: I imagine 1949, Mr. Cannon.

Q. (By Mr. Binns) : Will you look through

that and see in whose handwriting it is written?

A. With certain exceptions it is all in my hand-

writing.

Q. And are the certain exceptions just miscel-

laneous notes?

A. There appears to be attached to one of the

sheets a letter which is not in my handwriting. The

rest I am unable to identify—there are some mis-

cellaneous notes, yes.

Q. Will you indicate to me the miscellaneous

notes which you say are not in your handwriting?

A. That pay roll is not in my handwriting. The

figures may be, but the handwriting to the left is

not.

Q. We are looking at a columnar sheet with the

figures "3-20" at the top. You say the writing is

not in your handwriting? A. That is right.

Q. Do you know whose handwriting it is?

A. I believe it to be Mrs. Welch's. [56]

Q. Do you know her by any other name?

A. I know her by a nickname. Her name was

Mrs. James and her nickname was Chickie.

Q. Go on to the next sheet.
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A. The one immediately following that is the

same thing.

Q. The columnar sheet with the figures 3-15 is

the same—it is in her handwriting ; is that correct ?

A. Yes, sir.

Mr. Binns: May I correct that, your Honor? It

is 3-13.

The Witness: This I don't know.

Q. (By Mr. Binns) : Referring to a columnar

sheet with the mark "2-7" in the upper right-hand

corner.

A. I don't know whose writing that is.

Q. It is not yours?

A. This is not, and the rest of it is not.

Q. Some of the figures are in your handwriting?

A. Yes, sir. And miscellaneous notes—that is

not my handwriting, either.

Q. Referring to a sheet with the numbers in the

right-hand corner, 1-3, and to lines 2 and 3 thereof,

the words, "to Eastern 60-64 to Santee," you say

those are not in your handwriting?

A. That is right. [57]

Q. Whose hand are they in?

A. I believe Mr. Cobert's.

Q. You mean the defendant Philip Cobert?

A. Yes. [58] I believe all the rest are mine, sir.

Q. When was Government's Exhibit 31 for iden-

tification prepared? A. Weekly.

Mr. Cannon: I didn't hear the answer.

The Witness : Weekly, sir.
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Q. (By Mr. Binns) : When did you prepare

the individual sheets?

A. Saturday afternoon.

Q. What did the names and figures that ap-

peared thereon represent?

A. Pay roll, to be paid in currency.

Q. Calling your attention to the first sheet of

Government's Exhibit 31 and the figures 1-22, can

you tell us what year that is?

A. I am not sure.

Q. Were they always prepared on a Saturday?

A. Yes, sir.

Mr. Binns: I ask the Court to take judicial

notice of the calendar for the year 1949.

The Court: You might offer it in evidence, if

you have one.

Mr. Binns: I offer in evidence as Government's

Exhibit 32 the calendar for the year 1949.

The Court: Is there any objection? [59]

Mr. Cannon: No objection.

The Court: Received in evidence.

(The calendar referred to was received in

evidence and marked as Government's Exhibit

No. 32.)

Mr. Binns : Your Honor, may I also at the same

time offer in evidence the reverse side, which is the

calendar for the year 1947?

The Court: For the years 1947 and 1948?

Mr. Binns: No, 1947 and 1949, your Honor, we
are offering.
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The Court: Is there any objection?

Mr. Cannon: No objection.

The Court: Both will be received in evidence as

Exhibit 32.

(The calendar referred to was received in

evidence and marked as Government's Exhibit

No. 32.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit No. 32 in evidence. Does

that aid you in determining what year the first

sheet of Government's Exhibit 31 represents?

A. It very likely represents the week end end-

ing January 22, 1949.

Q. Calling your attention to the month of Jan-

uary, Saturday is the 22nd ? A. Yes, sir. [60]

Q. Drawing your attention to the names which

appear on the first sheet of Government's Exhibit

31, "Frankie," who is Frankie?

A. Frankie Stein.

Q. Was he an employee of the

Mr. Cannon: Just a moment. Well, finish your

question. I am sorry.

Q. (By Mr. Binns) : Was he an employee out

there with the defendants you have named as your

employers ?

Mr. Cannon: I object to that as calling for a

conclusion, if the Court please, no foundation laid.

The Court : Sustained in that form.

Q. (By Mr. Binns) : Do you know Frankie

Stein? A. Yes, sir.
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Q. Did he work for the same four people that

you worked for?

Mr. Cannon: Objected to as calling for his con-

clusion, if the Court please.

The Court : Sustained in that form.

Q. (By Mr. Binns) : Did you ever see Frankie

Stein around 1741 East Florence? A. Yes.

Q. What did he do?

A. Recording the bets over the telephone.

Q. Was he a phone clerk? [61]

A. Yes, sir.

Q. How long was he out there, to your knowl-

edge?

A. Well, I don't recall. In excess of a year, I

would say.

Q. Where did you get the information to pre-

pare these pay roll records?

A. From one or more of the partners, Mr.

Kobey, Mr. Cobert, the Koguses and Rockwell.

Q. Whom did you usually receive them from?

A. Usually either Mr. Cobert or Albert Kogus.

Q. How did they give them to you?

A. Prepare the pay roll by copying the pay roll

for the week before, presented it to one of the four

individuals and asked them if it would, if extended,

represent the pay roll for the week just ending.

Q. Would they indicate to you any changes or

additions or deletions? A. Yes, sir.

Q. Would you make them? A. Yes, sir.

Q. Is that true of each of the pay rolls you

prepared? A. Yes, sir.
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Q. Calling your attention to the second name

appearing on the first sheet of Government's Ex-

hibit 31 for identification, "Sid S." Do you know

who Sid S. was? [62]

A. I believe that would be Sidney Sternberg.

Q. What did he do at 1741 East Florence Boule-

vard? A. You say 1741, Mr. Binns?

Q. How did you know the address?

A. 1749, sir.

Q. 1749. Well, there were a group of addresses

out there covering the operations of that business;

isn't that correct? A. I believe so.

Mr. Cannon: Will you keep your voice up?

The Witness: I believe so.

Q. (By Mr. Binns) : You knew it as 1749 ?

A. Yes, sir.

Q. What did Sidney Sternberg do out there?

A. He was a phone clerk.

Q. What did a phone clerk do?

A. As far as I could tell, he received the bets

over the phone and made notations of them.

Q. What did he make those notations on?

A. A small form.

Q. What did you know those forms as?

A. A marker.

Q. Now, then, calling your attention to the third

name which appears thereon, Louis B, who would

Louis B be? A. Louis Blum. [63]

Q. Is that the defendant Louis Blum?

A. Yes, sir.
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Q. What did the defendant Louis Blum do at

1749 East Florence?

A. I think he checked the markers for accuracy.

Mr. Robinson: Object to the answer, your

Honor, and move to strike it on the ground

The Court: The motion is granted, but I can't

hear what you are saying, Mr. Robinson, and I am
quite sure the jury can't.

Mr. Robinson: I am sorry.

The Court: Can't you speak louder?

Mr. Robinson: I will try.

The Court: Please stand up and let us see if

we can hear you.

Mr. Robinson: I move to strike the answer of

the witness on the ground he is testifying to his

belief.

The Court: Motion granted. [64]

* * *

The Court: Very well. Proceed.

Q. (By Mr. Binns) : Now calling your atten-

tion to the fourth name which appears on the sheet

headed 1-22, " Aaron." Who was Aaron?

A. Aaron Fried.

Q. Calling your attention to the fifth name,

"Bill," Who was Bill? A. I am not sure.

Q. Calling your attention to the sixth name,

George Kay. Who was George Kay?

A. To the best of my memory his name was

George Kay, K-a-y.

Q. Calling your attention to the next name,

"Leona." Who was Leona?
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A. Don't remember her last name.

Q. Calling your attention to the next name,

"Loma." [67]

A. I don't remember her name.

Q. Calling your attention to the next name,

"Pat." A. I think that would be Mrs. Rusk.

Q. Calling your attention to the next name,

"Peewee." A. I don't remember.

Q. You don't recall who Peewee was?

A. No, sir.

The Court: The answer was "I think it may
have been Mrs. Rusk." That is stricken. We are

not interested in what you think. Just tell us what

you know.

The Witness: Very well, sir.

The Court: Do you know it wTas Mrs. Rusk?

The Witness: I do know it was Mrs. Rusk.

The Court : Then you said something before and

I struck your answer to some identification because

you said you thought. Do you mean you know what

the name of that party was?

Mr. Binns: The question was "Do you know

what Louie Blum did?"

The Witness: What was the question, please,

sir?

The Court : The question was put by Mr. Binns.

A. Do I know what Louie Blum did?

Q. (By Mr. Binns) : Yes.

A. He checked betting markers for accuracy.

Mr. Robinson : Just a moment, your Honor. The

witness already testified that he believed that he

did it. [68]
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The Court: "Thought" was his answer. I think

we all have those habits of speech, but I just

wanted to call Mr. Handley 's attention to it. Every

time you say "I think" you might just as well not

say anything because we are not interested in what

you think. We are interested in what you know.

Do you know what Louie Blum did ?

The Witness: Yes.

The Court: What did he do?

The Witness: Checked the betting markers for

accuracy.

The Court: Put your next question, Mr. Binns.

Q. (By Mr. Binns) : Now, then, Mr. Handley,

calling your attention to the next column. It bears

the legend "total." What did you place in that

column which said "total"?

A. Total salaries for the week.

Mr. Robinson: What?
The Witness : Total salaries for the week.

Mr. Cannon : Would your Honor be kind enough

to instruct the witness to keep his voice up? We
are having difficulty, or I am at least, in hearing.

I think it might save time if your Honor would

do that.

The Court: Can you speak louder, Mr. Hand-

ley?

The Witness: Yes, sir.

The Court : Pretend counsel is at the back of the

room and shout at him.

Q. (By Mr. Binns) : Calling your attention to

the next [69] column entitled "deductions"—par-
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don me. The next column entitled "net." What
was in that column?

A. That was the amount of cash to be paid on

this pay roll.

Q. What was the column entitled "deductions"

for?

A. Total amount to be deducted from the gross

pay roll.

Q. And the column entitled "O.A.B."?

A. Deduction for old age benefit taxes.

Q. And the column entitled "ILL"?
A. Unemployment insurance taxes.

Q. And the last column entitled "W.H."?

A. Withheld income tax.

Q. Now, did you ever furnish the information

contained in these various schedules which are part

of Government's Exhibit 31, to any person?

A. Yes.

Q. Who did you furnish them to?

A. One of the four individuals that I named a

while ago, and I think on occasion to Mr. Harry

Sackman's office, but I don't just recall who in the

office.

Q. Was Harry Sackman also an auditor for the

four individuals who employed you?

A. I was told that he was.

Q. Who told you?

A. Mr. Cobert at least, and I think all of [70]

them.

Q. Did you ever file any social security or with-

holding returns for those four individuals?
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A. No, sir.

Q. Did you ever prepare any tax returns for

them at all? A. No, sir.

Q. Can you find your schedule for the third

quarter of 1947 in Government's Exhibit 31?

A. It doesn't seem to be here.

Q. Have you your summary for the first quarter

of 1948? A. Yes, sir.

Q. And that is, for counsel's information, the

first summary which is contained in their photo-

stats; did you ever furnish that summary to any-

body? A. Yes, sir.

Q. Who did you give that to?

A. I don't recall.

Q. Now, what was that summary prepared

from?

A. The pay rolls for the first quarter of 1948.

Q. Mr. Handley, I show you Government's Ex-

hibit 6 in evidence, being the quarterly return of

income tax withheld on wages for the Cobert Col-

lection Service for the first quarter of 1948, and

drawing your attention to the figure $718 thereon

as being the total tax withheld, is that figure [71]

of $718 contained on your schedule for the first

quarter of 1948?

Mr. Cannon: Object to that as calling for com-

parative testimony and a matter which the jury

can pass upon and a matter which counsel should

argue at sometime.

The Court : The document speaks for itself, does

it not, Mr. Binns?

i
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Mr. Binns: Yes, and I will withdraw the ques-

tion.

Q. (By Mr. Binns) : Referring to Government's

Exhibit 31 for identification and the page thereof

that is entitled " Colby Collection Agency, First

Quarter 1948," and the column entitled "W-8" and

the total thereof, is that your figure, $718?

A. Yes, sir.

Q. And that would represent the total amount

of withholding for the period? A. Yes.

Q. Did you ever prepare to your knowledge any

record for the Cobert Collection Service?

A. I didn't know it as such.

Q. In other words, the record that you prepared

was for the Colby Collection Agency?

A. That is right.

Q. Now, then, calling your attention to Govern-

ment's Exhibit 14 in evidence, on the fifth page

thereof, did you ever see that page before? [72]

A. No, sir.

Q. Calling your attention to Government's 31

and the page entitled "Colby Collection Agency,

First Quarter 1948." Do you know who James

was? A. No, sir.

Q. Calling your attention to the column—to the

second column over and the name Keefer. Does

that refresh your recollection? A. No, sir.

Q. Those names which appear in the column

headed "Steinberg" and so forth, in whose hand-

writing is that?
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A. A portion of it is in mine, but other than

that I don't know.

Q. Which is yours?

A. The first, second, third, fifth, sixth, seventh,

eighth—the next I am not sure about, and the ninth

and eleventh and twelfth.

Q. The only one that isn't is in your handwrit-

ing is the name Keefer?

A. No, sir; this is not in my handwriting.

Q. Velan? A. Yes, sir.

Q. Velan is not in your hand ? A. No, sir.

Mr. Binns: I offer Government's Exhibit 31 in

evidence [73] at this time, your Honor.

The Court: Any objection? Received in evi-

dence as Government's Exhibit 31.

(The document previously marked Govern-

ment's Exhibit 31 for identification was re-

ceived in evidence.)

Mr. Cannon: May I have just a moment, if the

Court please, before your Honor rules?

The Court: Yes. [74]

Mr. Cannon: Mr. Beirne's and my clients have

no objection.

Mr. Robinson: No objection, your Honor.

The Court: Very well, Exhibit 31 for identifi-

cation is received in evidence.

Mr. Binns: May I have this group of sheets

marked Colby Collection Agency agents special

account marked next in order for identification?
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The Court: It may be marked Government's

Exhibit 33 for identification.

The Clerk: 33 for identification.

(The documents referred to were marked

Government's Exhibit No. 33 for identifica-

tion.)

The Court: Is that Colby?

Mr. Binns: Colby, C-o-l-b-y, your Honor.

Q. (By Mr. Binns) : Mr. Handley, will you ex-

amine Government's Exhibit 33 for identification

and tell us if you have ever seen it before?

A. Yes, sir, I have.

Q. Where did you see it?

A. 1749 East Florence Avenue.

Q. In whose handwriting is it?

A. The bulk is in my handwriting and various

other people's handwriting appears there.

Q. What does it represent? [75]

A. It represents what might be termed a sub-

sidiary pay roll, which was not to be paid in cur-

rency.

Q. Now, then, where did you receive the infor-

mation from which you compiled it?

A. The same source as the other pay roll.

Q. From what persons?

A. Either Mr. Kobey, Mr. Albert Kogus, Mr.

Harry Rockwell, or Mr. Phil Cobert.

Q. Did you receive it from them each week?

A. Yes, sir.

Q. In what manner?

:
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A. Generally prepared a pay roll like this, sim-

ilar to the one for the week before, and then took

it to them for approval.

Q. Calling your attention to the first sheet, one

bearing the numbers in the upper right-hand cor-

ner 1-22

Mr. Binns: Your Honor, may I interrupt a

moment? We have an extra copy of these photo-

stats. I wonder if we could furnish counsel at that

end of the table with the group %

The Court: I thought it was understood every

attorney in this case would have a copy.

Mr. Binns: Your Honor, they haven't all come

and got them.

The Court: If you have them here, hand them

to them.

Mr. Binns: That is why I brought it up at this

time, [76] your Honor, because they are available.

The Court: Very well.

Q. (By Mr. Binn) : Mr. Handley, drawing

your attention to the sheet bearing the numbers in

the upper right-hand corner, 1-22, will you tell us

what year that represents %

A. That would be 1949.

Q. How do you make that determination?

A. By reference to the 1949 calendar.

Q. What day of the week did you prepare these

schedules which are contained in Government's Ex-

hibit 33 for identification % A. Saturday.

Q. Drawing your attention to that sheet, 1-22—

—
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The Court: Proceed:

Q. (By Mr. Binns) : The first line says,

"Frankie 65 Irving." What does that mean'?

A. That means that I was to prepare a voucher

for [77] credit to an agent called Irving for the ac-

count of Frankie Stein, so that Frankie would get

$65.

Q. Now, then, was Frankie Stein an employee?

Mr. Cannon: Object to that as calling for his

conclusion, if the court please.

The Court: Sustained.

Q. (By Mr. Binns) : Did Frankie Stein work

at 1749 East Florence ? A. Yes, sir.

Q. In what capacity? A. Phone clerk.

Q. Did you know who Irving was ?

A. Yes, sir.

Q. Who was Irving ?

A. Irving was an agent. I believe his name was

Millstone.

Q. Just what was the mechanical process? What

would you do in connection with these vouchers you

testified you prepared?

A. Add the first column, determine the total,

prepare a voucher for twice the amount, add the

voucher, and see if the totals were comparable and,

of course, one was twice the other one.

Q. You are talking about preparing a voucher.

Let's take the voucher for Frankie 65 Irving. What

would you prepare [78] in the way of a voucher?

A. A small marker, betting marker.

Q. You would use a betting marker ?
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A. Yes, sir.

Q. What would you put on it?

A. In the top right-hand corner I would put

Irving. Down below I would put a big letter P and

the sum of $130 in the right-hand column.

Q. Why would you put the name Irving there?

A. The payroll indicated that is the way the

credit was to be entered.

Q. And all vouchers that had the name Irving

on the top of them would go to Irving, is that cor-

rect? A. Yes, sir.

Q. What would the symbol P mean on a

voucher ? A. Pay.

Q. What would the symbol C mean on a voucher ?

A. Collect.

Q. Would Frankie's name appear on that

voucher? A. Yes, it would.

Q. Would his name as Frankie Stein appear on

it? A. No, sir.

Q. You say you would put in a voucher for $130,

is that correct ? A. Yes, sir. [79]

Q. What relationship does $130 have to

'
' Prankie 65 Irving '

' ?

A. Twice the amount.

Q. Now, then, let's go to the next line. Don $125

Cap. Do you know who Don was ? A. Yes, sir.

Q. Who was that? A. Mr. Himebaugh.

Q. Is that Mr. Himebaugh who is a defendant in

this case? A. Yes.

Q. Do you know who Cap was ?

A. Cap was a fictitious name for the same in-

dividual.
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Q. For Donovan Himebaugh?

A. Yes, sir.

Q. What would "Don $125 Cap" mean?
A. That the agent Cap was to receive a credit

for $250.

Q. And you would prepare a voucher in similar

manner for $250 and put it in with Cap's markers?

A. Yes, sir.

Q. Now, then, calling your attention to the names

appearing in the first column under the name
Frankie, will you look at those names, please ?

A. Yes, sir. [80]

Q. Did you see all of those individuals perform-

ing services around 1749 East Florence ?

A. There are two I do not remember. The others,

yes.

Q. Which are the two you do not remember?

A. Jack H. and Jerry.

Q. Now, then, calling your attention to the list

of names appearing under the name Irving in the

second column, were those the names of various

bookmaking agents for the group at 1749 East Flor-

ence?

Mr. Cannon: Object to that as calling for his

conclusion, agents.

Mr. Binns : If he knows, your Honor.

The Court : Sustained in that form.

Q. (By Mr. Binns) : Do you recall the code or

nicknames for the various agents working for your

employers or the people who had hired you at 1749

East Florence?
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Mr. Cannon: Object to that as calling for his

conclusion, your Honor.

Mr. Beirne : And assuming something not in evi-

dence, if the court please.

The Court : Sustained. Use some other term, Mr.

Binns, than agent.

Q. (By Mr. Binns) : Do you know the names

of the bookies that were putting their business

through 1749 East Florence ?

A. Not all of them, sir. [81]

Q. Do you recognize the name of Irving ?

A. Yes, sir.

Q. Was he a bookie? A. Yes, sir.

Q. The name Cap ? A. Yes, sir.

Q. The name Johnnie? A. Yes, sir.

Q. When you say yes, sir, you mean, "Yes, sir,

he was a bookie"? A. Yes, sir, that's right.

Q. The name A. A. ?

A. I don't recall who A. A. was.

Q. Do you recall, however, that they had a code

name A. A. ? A. Yes, sir.

Q. But you don't recall who it was?

A. Not from memory, no.

Q. Do you recall that they had a code name

Dave? A. Yes, sir.

The Court: By "they" you are referring to

Mr. Binns : The individuals he was working for

1 1749 East Florence.

Q. Do you recall a code name Eastern ?

A. Yes, sir. [82]

Q. Do you recall the code name Santee ?
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A. Yes, sir.

Q. Do you recall the code name Reno ?

A. Yes, sir.

Q. Do you recall the code name 303 ?

A. Yes, sir.

Q. Do you recall the code name Buster ?

A. Yes, sir.

Q. Do you recall the code name Jack ?

A. There was a Jack, yes.

Q. Do you recall the code name 96 ?

A. There was a 96, yes, sir.

Q. And do you recall the code name Curly?

A. Yes, sir.

Q. Do you recall the code name Hanson?

A. Yes, sir.

Q. Do you recall the code name Arnold ?

A. I don't remember who it was, though.

Q. But you recall there was such a code name?

A. That's right.

Q. Do you recall the code name West?

A. Yes, but the same thing, I don't remember

who it was.

Q. Do you recall the code name Babe ?

A. Yes, sir. [83]

Q. Do you recall the code name Art ?

A. Yes, sir.

Q. Do you recall the code name O 'Neil ?

A. No, sir.

Q. Do you recall the code name Fred ?

A. Yes, sir.

Q. Do you recall the code name Ted ?
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A. Yes, sir.

Q. Looking again at that sheet enumerated 1-22

that you say was for the year 1949, and calling your

attention in the first column to the name Dave, what

do the symbols appearing immediately thereafter

mean, "10 XP plus 5 nights"?

A. $10 XP would mean expenses. Plus 5 nights

would indicate overtime.

Q. Calling your attention to the last name in that

first column, Ted, what do the words "3 nights"

mean?

A. In that instance, that is all he worked. [84]

Q. Calling your attention in Government's Ex-

hibit 31 in evidence, to the sheet labeled 1-3 and the

words "Sid. C. to Eastern. " What would those

words "to Eastern" indicate to you?

A. That Sid. C. at sometime in the future was

to be transferred from this payroll to the other one.

Q. Calling your attention

Mr. Cannon : I couldn't hear him.

The Witness: Transferred from this payroll to

the other one, Mr. Cannon.

Q. (By Mr. Binns) : Calling your attention in

Government's Exhibit 33 for identification to the

sheet labeled 1-10 and the last name in the first

column, "Sid. C, $115 Eastern." Did you make that

entry? A. Yes, sir.

Q. And you made that on the date—on the week

after the entry "to Eastern"1 appeared?

A. Yes, sir.
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Q. Now then would you then take "Eastern" off

the payroll which is represented by Government's

31? A. I did.

Q. Now then calling your attention in Govern-

ment's 31 in evidence, to the sheet for January 3rd,

the notation "Sid S., 6040 Santee." What would

that notation represent to you ?

A. That a portion of the $100 total appearing

there [85] would be transferred at some future date

to Santee.

Q. Calling your attention in Government's Ex-

hibit 33 for identification to the week of January

10, we find the last name is "Sid S. $40 Santee." Did

you make that entry ? A. Yes, sir.

Q. And did you thereupon take part of Sid C's

pay off of—pardon me. Part of Sid's pay off of

Government's 31? A. Yes, sir.

Q. And you left $60 on Government's Exhibit 31,

is that correct ? A. Yes, sir.

Q. Will you turn in Government's 31 to the page

entitled 11-22. Have you found it?

A. Yes, sir.

Q. Calling your attention to the second name
<

' Eddie G. '

' Who was Eddie G. ?

A. Eddie Grosher.

Q. What does the word appearing after his name

"Curley next week" mean to you?

A. The week following 11-22 he would be trans-

ferred from this payroll to the other one.

Q. Let us go to the week of 11-29. Does he ap-

pear on the payroll for 11-29? A. No, sir.
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Q. Now then going to Exhibit 31 for identifica-

tion for [86] the week of 11-29. Do you find his

name

!

A. 31 ?

Q. Exhibit 33, which is the Colby special ac-

count. That is Eddie G. ?

A. I don't seem to find anything in 33 for that

date.

Q. Now then did you have sheets similar to

Mr. Cannon : Do you withdraw the last question ?

Mr. Binns : He hasn't been able to find it.

Mr. Cannon: Wasn't there a question pending?

The Court : Eead the question.

(Question read) :

Q. (By Mr. Binns) : Now do you have sheets

for 1947 similar to the sheets which appear in 33

for identification? A. Yes.

Q. Do you know where they are ?

A. No, sir.

Q. Will you turn to the sheet in 33 for identifica-

tion for 2-21 ? Calling your attention to it—have you

got 2-21? A. Yes, sir.

Q. Calling your attention to the name appearing

in the first column "Bill $50. Johnnie." Who was

"BUI"? A. I wouldn't remember, sir.

Q. Do you recall who Johnnie was ?

A. Yes, sir.

Q. Do you recall there being any connection be-

tween a Bill [87] and a Johnnie ?

A. No, sir.

Q. Do you know the defendant Wilbert

Schwartz? A. Yes, sir.
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Q. What was he known as out there f

A. Bill.

Q. Did you ever see him performing any serv-

ices at 1749 East Florence ? A. Yes, sir.

Q. What did you see him doing ?

A. Phone clerk.

Q. How long was he out there ?

A. I don't remember.

Q. Do you recall that he had any connection with

a gentleman named Johnnie ? A. No, sir.

Q. Can you testify at this time—I will strike

that.

Now then will you turn to the sheet in Exhibit 33

for 4-24? A. Yes, sir.

Q. Calling your attention in the first column to

the name " Mildred." Who was Mildred?

A. Mrs. Velan.

Q. Is that the defendant Mildred Velan?

A. Yes, sir. [88]

Q. What did you see her doing at 1749 East

Florence? A. Phone clerk.

Q. By phone clerk you mean somebody who was

recording wagers coming over the telephone ?

A. Yes, sir.

Q. And marking them down on markers ?

A. Yes, sir.

Q. What would "Mildred 75 Buster" mean?

A. That the agent Buster would receive a credit

for $150 for the account of Mildred Velan.

Q. How much would she receive ?

Mr. Robinson : If he knows.



United States of America 455

(Testimony of Cameron L. Handley.)

The Witness : I don't know.

Q. (By Mr. Binns) : If you know.

A. I don't know.

Q. Doesn't the figure 75 mean anything to you?

A. That is the amount which appeared on the

payroll, Mr. Binns. That is all it means.

Q. Now then calling your attention to the sheet

3-20 in Exhibit 33. Do you have attached thereto

some small notes f A. Yes, sir.

Q. Now will you tell us in whose handwriting

those notes are?

A. The first one is Mr. Blum, the second one

—

both Mr. Blum. [89]

Q. And did you receive notes like that—pardon

me, sir. There are three and the last one is my own.

Mr. Robinson: Will you frame the question a

little better so we will know which one of the foui

groups of writings you have in mind. You are talk-

ing about 3-20?

Mr. Binns: Yes.

Mr. Robinson: I see four different sets of writ-

ing. I don't know which one you are referring to.

Mr. Binns: I asked the witness to look at the

three small notes.

Mr. Robinson: I assume you mean these three

pieces of white paper?

Mr. Binns : That is correct. In the original there

are three sheets but in the photostat there are not.

Q. (By Mr. Binns) : Did you regularly receive

notes such as that from Louis Blum ?

A. Only occasionally.
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Q. Calling your attention to the note which com-

mences "Jim Keefer works one day Saturday.'

'

What does that mean to you?

A. That an employee by that name worked for

one day on Saturday.

Q. And the next line "Irv., full week day work

in office, one night for me Saturday." What does

that mean?

A. Somebody named Irv had worked one day in

the [90] office and—no, had worked a week—wait a

minute, worked a week in the office and one night

for Mr. Blum. [91-A]

Q. Calling your attention to the sheet entitled

3/20 and the name Irving, 5 days plus 6 nights, in

whose hand is that?

A. I think—I don't know.

Q. Is that the information which is contained

in this note, "Irv full week day work in office—one

night for me"?
Mr. Cannon : If the Court please, the documents

speak for themselves and that is calling for specula-

tion of this witness.

Mr. Binns: This is the man who prepared the

document.

Mr. Cannon: He says he doesn't know whose

handwriting it is in, if the court please.

The Court : Do you have knowledge ?

The Witness: It is addressed to me from Mr.

Blum. I have to say I think it is his but I am not

sure.

The Court: Do you know his handwriting?
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The Witness: It is not in handwriting, sir, it

is in script, and I am not sure.

Mr. Binns : Withdraw the question, your Honor.

Q. Did you receive notes from time to time from

the defendant Louis Blum? A. Yes, sir.

Q. Concerning who had worked and the time

they had worked ? A. Yes, sir. [93]

Q. Will you go to the sheet in Government's Ex-

hibit 33 for 5-8 ? In the right-hand portion there ap-

pear certain notations. Can you tell us in whose hand

those notations are written?

A. With the exception of the last, they are Mr.

Phil Cobert's handwriting.

Q. The first notation is "Out next week." What
does out next week mean ?

A. He was not to be paid the following week.

Q. The second notation after the name "Bess"

is "Out this week." What did that mean?

A. It was not to be paid for this week.

Q. The third notation after the name Larry

Eastern and "Okay next week."

A. Restore him to payroll in the next week.

Q. The next notation after the name Aron 55-H,

"1 day out." What does that mean?

A. Don't pay him for one day.

Q. And the next notation is after Ford, 30-Ford,

"Out next week. " What does that mean ?

A. Would not appear on the next week's pay-

roll.

IQ.
The next notation is after Sid, and then there

is Sid ? X next weeek. What does that mean ?
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A. The question mark is mine. The X is really

a double check mark, posting mark. The "next

week" is my notation and [94] would be to the effect

that we would pick him up next week on the payroll.

Q. Now, then, will you go to the sheet for 8/28

in Exhibit 33? A. Yes, sir.

Q. Calling your attention to the notations which

appear on the right, in whose handwriting are the

words '
' out next week '

' written ?

A. Mr. Al Kogus.

Q. That is opposite the word "Margie 100

Ernie"? A. Yes, sir.

Q. Calling your attention to the next notation

opposite "Harry," there is a zero and #96 (out

next week). In whose handwriting is the "out next

week"? A. Mr. Albert Kogus.

Q. Is there any other handwriting on that page

besides your own ? A. No, sir.

Q. Going to the sheet in Exhibit 33 for 9/25, are

there any sheets attached thereto ?

A. Yes, sir.

Q. Calling your attention to this first sheet which

says "Roy H." and "Murph," whose handwriting

is that? A. Al Kogus.

Q. Who is Murph? [95] A. Al Kqgus.

Q. Was that a nickname for Albert Kogus?

A. Yes, sir.

Q. Was it used generally at 1749 East Florence?

A. Yes, sir.

Q. Did Marvin Kobey have a nickname ?

A. No, sir, not that I recall.
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Q. Did Harry Rockwell have a nickname ?

A. Yes, sir.

Q. What was his name ? A. Eocky.

Q. Did Phil Cobert have a nickname %

A. No, sir.

Q. Can you go in Exhibit 33 for identification

to the sheet 12/31 ? Calling your attention to the

notation in the right-hand column after the legend

Louie G, 35, #303, in whose handwriting are the

words " 3 to go '

' ? A. Mine.

Q. In the next group, Harry, 48, #96, and the

words "3 to go," whose handwriting is that?

A. Mr. Phil Cobert.

Mr. Binns : I offer in evidence at this time, your

Honor, Government's Exhibit 33 for identification.

The Court: Is there any objection? Exhibit 33

for identification is received in evidence. [96]

Mr. Robinson : Your Honor, I am going to make

an objection to the introduction of it on the grounds

that I believe in the foundation, early foundation

testimony, the witness testified that all parts of this

were not written in his handwriting, that he didn't

know in whose handwriting it was, and it has never

been specifically identified as to all these pages

which part he knows of his own knowledge and

which he has no knowledge of.

Mr. Binns : I think I can cure that, your Honor.

I think I asked the witness a little too general a

question.

Q. Mr. Handley, I will show you Government's

Exhibit 33 for identification. Drawing your atten-
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tion to the first sheet thereof, which is for 1/22, is

all the handwriting in the first column yours ?

A. Yes, sir.

Q. And are all of the figures in the second

column yours"? A. Yes, sir.

Q. Are all the names in the third column yours ?

A. Yes, sir.

Q. Is that true generally throughout the entire

exhibit? A. Generally, yes.

Q. The other handwriting which appears are

these small notes you have been testifying concern-

ing, is that correct? [97] A. Not entirely.

Q. What other handwriting appears ?

A. I believe there are one or more payrolls in

there entirely in someone else's handwriting.

Q. Can you go to 3/6? Is that in your hand-

writing? A. No, sir.

Q. Whose handwriting is that in?

A. The handwriting is in Mrs. Welsh's and the

figures are mine.

Q. Who is Mrs. Welsh? A. Mrs. Welsh.

Q. Did she do any work at 1749 East Florence?

A. Yes, sir.

Q. What was the nature of her work ?

A. She was secretary for the Guarantee Finance

Company.

Q. What name did you know her by out there?

A. Mrs. James.

Q. She has since been married ?

A. Yes, sir.
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Q. Can you examine the following week and see

if that is also generally true ?

Mr. Robinson: Your Honor, for the purpose of

expediting this matter, I am willing to withdraw my
objection if the witness is able to say that those por-

tions he didn't write he [98] recognizes the hand-

writing, but I understood his initial testimony was

that there were parts in here he did not recognize

at all.

Mr. Binns : I think that was as to the notes, your

Honor, which he has said he doesn't know for sure

who wrote them. There was that note about Ray.

Q. Is that true

!

A. Yes, sir.

Mr. Robinson: Is it your testimony now you do

recognize all the handwriting in here, that is, as to

figures and payroll %

The Witness : It is my testimony now I recognize

all I have seen, but there may be some I haven't

seen since I started to testify.

Mr. Robinson: Then I will withdraw my objec-

tion as to those pages which counsel has referred to

and keep the objection to those parts which he has

not.

The Court : You have not had an opportunity to

examine the entire exhibit, Mr. Handley?

The Witness : No, sir.

The Court: Well, perhaps you can examine it

between now and tomorrow afternoon at 1 :30.

The Witness : Very well, sir.

The Court: I will reserve the ruling. Do you

wish to withdraw the offer at this time and renew

it tomorrow ?[99]
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Mr. Binns: Yes, your Honor, I will withdraw

it at this time and renew it at the next session.

The Court: The offer of Exhibit 33 for iden-

tification in evidence is withdrawn at this time and

you may renew it after the witness has examined

the entire exhibit. [100]

# #• *

Wednesday, August 8, 1951. 1 :30 P.M.

Q. Mr. Handley, I show you Government's Ex-

hibit 33 for identification. Have you gone through

that and marked with paper clips the handwriting

which you cannot identify? A. Yes, sir.

Q. Calling your attention to a sheet dated 10-9,

what is the handwriting there that you cannot

identify ?

A. The heavy paper form, or cardboard, and that

is it.

Q. On top of that heavy cardboard there is a

white sheet of paper. Whose hand is that in? [105]

A. Mr. Blum.

Q. And that is the defendant Louis Blum?

A. Yes, sir.

Q. This stiff cardboard which contains the words

"Jack, Dave, Herman"—you don't know whose

handwriting that is? A. No, sir.

Q. Do you remember ever seeing that hand dur-

ing the time that you were operating out there as

a bookkeeper? A. I don't recall.

Q. You don't recall it at all? A. No, sir.

Q. Now, then, going to a sheet bearing the date

9-11, what is it there that you don't identify ?
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A. The two bottom pieces of paper, one with the

writing " Sternberg, 1862 " on it and the other with

several notations.

Q. Forms and so forth? A. Yes.

Q. It bears your name at the top, doesn't it?

A. Yes, sir.

Q. Did you receive a form similar to that that

you were to use in compiling the books regularly?

A. Yes, sir.

Q. What would that piece of paper indicate to

you? [106]

A. Expenditures for miscellaneous supplies and

one thing and another for which they were to be re-

imbursed.

Q. And persons who bought water or Racing

Forms would give you a note such as that, is that

right?

Mr. Cannon: I object to that, "Racing Forms,' '

unless Mr. Handley says they are Racing Forms. We
don't want Mr. Binns to testify to that.

Mr. Binns : I will strike that.

Q. (By Mr. Binns) : What do you mean when

you put down "Forms"?

* * #

The Witness: Either Racing Forms or scratch

sheets or documents of similar nature.

Q. (By Mr. Binns) : And you regularly got

notes for small expenditures that may have been

made by the various persons there, didn't you?

A. Yes, sir.

Q. For water ? A. Yes, sir.
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Q. For forms and other items such as staplers?

A. Yes, sir.

Q. And then would you—what would you do with

those notes after you got them ? [107]

A. Attach them to the pay roll, reimburse the

person for the expenditure.

Q. Attach them to the pay roll similar to these

three sheets that are attached to Government's Ex-

hibit 33 for identification? A. Yes, sir. [108]

The Court: These "3 sheets," that won't be very

well identified in the record. I suggest the clerk

mark the 3 sheets. Is there another cardboard sheet

which the witness has identified as a part of the ex-

hibit?

Mr. Binns : Yes, your Honor.

The Court : Let that cardboard be pointed out to

the clerk, Mr. Handley, the cardboard you have been

testifying about, and let it be marked 33-A for iden-

tification, and the three sheets, let them be marked

Exhibits 33-B, -C, and -D for identification.

The Clerk: 33-A, -B, -C, and -D for identifica-

tion.

(The exhibits referred to were marked Gov-

ernment's Exhibits 33-A, -B, -C, and -D for

identification.)

The Court: Has the clerk marked the sheets

which you have identified ?

The Witness : Yes, sir.

The Court: As directed?

The Witness : Yes, sir.
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Mr. Beirne: May I inquire, are those 33-A, -B,

and -C on the sheet of 10-9 ?

Mr. Binns : B and C are on 10-9.

The Court: Let the witness identify them. Ex-

hibit 33-A, is that the cardboard you have been talk-

ing about ?

The Witness: Yes, sir.

The Court: What is Exhibit 33-B for identifi-

cation? A [109] sheet covering a certain day or a

portion of a certain day ?

The Witness: No, sir. It is an undated memo-

randum.

Mr. Binns : Attached to a sheet dated 9-11 ?

The Court : And what is Exhibit 33-A for iden-

tification 1

The Witness : Another undated memorandum at-

tached to the same sheet. That is 9-11.

The Court: And Exhibit 33-C for identification?

The Witness : That was C, sir.

The Court: Have you told us what B is? 33-A

for identification is the cardboard ?

The Witness: That's right.

The Court: What is 33-B for identification?

The Witness: That is a small memorandum at-

tached to a sheet of 9-11.

The Court : And 33-C for identification is what ?

The Witness: The same type of document, sir.

The Court : Attached to the same sheet?

The Witness : Yes, sir.

The Court: And what is Exhibit 33-D for iden-

tification ?
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The Witness: The same type document, and at-

tached to the same sheet.

The Court: Thank you.

Mr. Beirne: If your Honor please, I am still a

little [110] confused. The witness testified to two

other sheets of 10-9, a white sheet, which he said was

in the handwriting of Blum, and another with Jack

Dave, and so forth, which he didn't recognize.

The Court: The Jack Dave as I have it, is that

the one that is on the cardboard, and so forth, Ex-

hibit 33-A for identification?

The Witness : Yes, sir, but I identified that as in

Mr. Blum's handwriting, and that is attached to the

sheet of 10-9. That is A, 33-A.

The Court : 33-A is the cardboard f

The Witness : I beg your pardon, sir?

The Court : And you could not identify the writ-

ing on the cardboard, is that correct?

The Witness : That's right.

The Court : Now, do you have it, Mr. Beirne ?

Mr. Beirne : May I ask another question?

The Court: Yes.

Mr. Beirne : Is it an additional sheet to the card-

board or is it just the cardboard? I thought there

were two other white sheets.

The Court: Suppose you come here to the wit-

ness stand and view it.

Mr. Beirne: Yes.

The Court: Now, will you point out to Mr.

Beirne what [111] have been marked Exhibits 33-A,

-B, -C, and -D for identification?



United States of America 467

(Testimony of Cameron L. Handley.)

The Witness: Yes, sir. (Indicating.)

Mr. Beirne: There appears to be, if the Court

please, a white sheet attached which the witness tes-

tified was in Mr. Blum's handwriting, which is not

the cardboard.

The Court : That has not been specially marked,

has it?

Mr. Beirne: No, your Honor. I didn't know

whether your Honor wanted it marked or not, inas-

much as the witness has testified to it.

The Court : Perhaps it might well be marked Ex-

hibit 33-E for identification.

Will you so mark it, Mr. Clerk? Point it out to

the clerk, Mr. Handley?

The Witness: Yes, sir, right there. (Indicating.)

The Clerk: 33-E.

(The document referred to was marked

Plaintiff's Exhibit 33-E for identification.)

Q. (By Mr. Binn) : Now, then, going to a sheet

headed 8-21, and calling your attention to the 5

memorandum slips attached to that sheet, are there

any of those that you don't recognize the handwrit-

ing of? A. Yes, sir.

Q. Which ones? [112]

A. The two yellow ones, the two yellow forms.

Mr. Binns: May we have those marked, your

Honor?

The Court : The first in order will be marked Ex-

hibit 33-P and the next one Exhibit 33-Gr for iden-

tification.

The Clerk: 33-F and -G.
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(The documents referred to were marked

Government's Exhibits 33-F and 33-G for iden-

tification.) [113]

Q. (By Mr. Binns) : Calling your attention to

the memorandum attached to 8-21 that you can

identify, tell us whose hand it is written in.

A. The first one is mine and the second one Mr.

Gardner. The third one Mr. Blum.

The Court : Three separate sheets.

The Witness : Yes, sir.

Mr. Binns : Yes, your Honor.

The Court: Let the one which the witness says

is in the handwriting of Mr. Gardner be marked

Exhibit 33-H for identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-H for identification.)

The Court : And the one which the witness states

is in the handwriting of Mr. Blum will be marked

33-1 for identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-1 for [114] identifi-

cation.)
* * •*

The Court: One is 33-H for identification, ac-

cording to my notes. The witness testified it was in

the handwriting of one Gardner. Is that correct?

The Witness : That is not the yellow sheet, your

Honor. 33-F and 33-G are the yellow sheets.

The Court : I am sorry. All right, 33-F for iden-
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tification you testified was in the handwriting of a

person unknown to you ?

The Witness : Yes, sir.

The Court: Would you read the first two or

three words or the first sentence? [115]

The Witness: At the top of 33-F it says "XP"
and is dated August 15th, and says " Scratch sheets,

$1.70, Lou G."

33-G says, "XP," dated August 16th, "$1.90,

scratch sheets, Lou G.
'

'

The Court: Is that sufficient, gentlemen, to en-

able you to identify them %

Mr. Robinson: Yes.

The Court : Now Exhibit 33-H for identification.

What are the first words or figures %

The Witness: The first line, your Honor, is

"Staples." May I read the second

?

The Court: Yes.

The Witness: The second one says "One pound

rubber bands, $1.70."

The Court: And Exhibit 33-1 for identification?

The Witness: Says "Roy from XP, Lou, Dave,

$1.25 for forms."

The Court: Does that enable you to identify

them, gentlemen?

Mr. Robinson : Yes, your Honor.

The Court : Very well. Proceed.

Q. (By Mr. Binns) : Calling your attention to

a sheet labeled 8-7 and the one form attached thereto

do you recognize that hand % A. No, sir. [116]
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Mr. Binns: May we have that marked next in

order for identification, your Honor ?

The Court : Give us the first line.

The Witness: It says "Roy" and then a word I

can't read, and then "Office—Water, Scotch tape,

$2.50.

"

The Court: Let it be marked Exhibit 33-J for

identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-J for identification.)

Mr. Beirne : What sheet is that attached to ?

Mr. Binns: 8-7.

Q. (By Mr. Binns) : We will go to a sheet

labeled 7-31, and calling your attention to the three

white memoranda sheets. Will you look at them and

see if you recognize the hand ?

A. The first one I do.

Q. Who is it by? A. Mr. Blum.

Mr. Binns : Let us identify that for counsel.

Q. (By Mr. Binns) : What does it say ?

A. It says "Roy from Lou. XP for one week

forms, $1.00," and so on.

Q. Going to the next one

The Court: Is that handwriting unknown to

you?

The Witness: It is known to me, sir. It is Mr.

Blum's. [117]

The Court: We have been marking those which

you identified as Mr. Blum's, so let that be marked

Exhibit 33-K for identification.
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(The document referred to was marked Gov-

ernment's Exhibit No. 33-K for identification.)

The Witness: The next one is an invoice from

the Dependable Electric Appliance Company. I

have no idea about who wrote that.

Q. (By Mr. Binns) : Let us have the first

words.

A. "Dependable Electric Appliance Company

—

C. E. Blotter" or some such name.

Q. Calling your attention to the total amount of

that bill, $41.86, doesn't that figure appear on the

notice from Louis Blum? A. Yes, sir.

The Court: Let the document last described by

the witness be marked 33-L for identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-L for identification.)

Q. (By Mr. Binns) : Drawing your attention to

the last document, in whose handwriting is that ?

A. Mr. Gardner.

Mr. Binns : May that be marked next in order ?

Mr. Cannon: Yes.

The Witness: It says "10 M Eps"—envelopes

—

"at [118] $4.00 a thousand, $40.00."

The Court: That will be marked Exhibit 33-M

for identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-M for identification.)

Q. (By Mr. Binns) : Going to a sheet headed

4-3 and drawing your attention to the one memo-
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randum stapled thereto, do you know whose hand

that is in? A. No, sir.

Q. What does it say?

A. "Roy: Jim did not work this week. Bill,

ditto."

Q. That is sufficient.

The Court: That will be marked 33-N for iden-

tification.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-N for identification.)

Q. (By Mr. Binns) : Going to a sheet headed

3-27 and drawing your attention to the two memo-

randa attached thereto, do you recognize those

hands? A. The first one I do not.

Mr. Cannon: What is the date of that, Mr.

Binns?

Mr. Binns : 3-27.

The Witness: I do not. The little square one

headed "Lou: I have one day and one night com-

ing"—that one I do not recognize.

The Court: Let it be marked Exhibit 33-0 [119]

for identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-0 for identification.)

Mr. Binns: May we have the next slip marked

while the clerk is here, your Honor, 33-P?

The Court: It may be so marked.

(The document referred to was marked Gov-

ernment's Exhibit No. 33-P for identification.)
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Q. (By Mr. Binns) : Drawing your attention to

33-P for identification, do you recognize that hand?

A. Yes, sir.

Q. Whose hand is that in?

A. The top part is Mr. Blum and the other is

—

I am not sure. That is the one I testified to yes-

terday. [120]

The Court : What part is in Mr. Blum's writing?

The Witness: The top which says, "Boy from

Lou/' and "Last week's salary is omitted," and

then this printing, "Irving 1 day and 1 night."

The Court: The part you just read, is that the

part which you identified to be in the handwriting

of Mr. Blum?

The Witness: The first part, "last week's salary

omitted" is in Mr. Blum's handwriting.

The Court : The rest is unknown to you ?

The Witness : That's right.

Q. (By Mr. Binns) : Calling your attention to

the handwriting at the bottom of the page, do you

recognize that ? A. No, sir.

Mr. Robinson: When you say the bottom of the

page, will you specify, Mr. Binns?

I

Mr . Binns :

'

' Check with Phil. '

'

Q. Going to a sheet headed 3-20, drawing your

attention to the two sheets that appear thereon, do

you recognize—oh, pardon me—to the two white

sheets and the little yellow sheet, which of those

is it that you don't recognize the hand?

A. I think I have inadvertently put a clip on

ere, because I recognize all that.
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Q. Who wrote that? A. Mr. Blum. [121]

Q. Mr. Blum wrote all three of those memoran-

dums?

A. Wrote the first two, and the other is in my
own handwriting.

Q. The little yellow one? A. Yes.

Mr. Robinson: Which one is that?

The Witness: It says, "Lou G. to Agent L. G."

Mr. Robinson: That is in your hand?

The Witness : That is my writing.

The Court: Let the first two which the witness

identified as being in the handwriting of Mr. Blum

be marked consecutively Exhibits 33-Q and 33-R for

identification.

(The documents referred to were marked

Government's Exhibits 33-Q and 33-R for iden-

tification.)

Mr. Binns: I offer Government's Exhibit 33 in

evidence at this time, your Honor.

The Court: You are offering that portion, Mr.

Binns, as to which the witness is unable to identify

the handwriting?

Mr. Binns: Your Honor, I thought that I just

offered 33, and not the ones which have been marked

by letter.

The Court : In other words, you are offering now

the remainder of Exhibit 33 for identification which

has not heretofore been submarked?

Mr. Binns: That is correct, your Honor.

The Court : With a letter designation ? [122]
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Mr. Binns: That is correct, your Honor.

The Court: Is there any objection to the offer?

Mr. Cannon: No objection.

The Court: Exhibit 33 for identification, ex-

cluding, of course, Exhibits 33-A to -R, inclusive, for

identification, is now received in evidence.

(The exhibit referred to was received in evi-

dence as Government's Exhibit No. 33.)

Mr. Binns : Then, your Honor, I desire to offer

the lettered portions of 33 which have been identi-

fied as the handwriting of Blum.

The Court: Is there any objection to the offer?

Mr. Robinson : Not as long as we can reserve the

right to go into it at a later time.

The Court : Very well. As I understand it, that

will be an offer of Exhibits 33-E, 33-1, Exhibit 33-K,

the part which the witness read into the record of

Exhibit 33-P, Exhibit 33-Q and 33-R for identifica-

tion. Those exhibits which have been identified by

the witness as being in the handwriting of Mr.

Blum are now received in evidence. Of course, only

that portion of Exhibit 33-P which was so identi-

fied.

(The documents referred to were received in

evidence and marked Government's Exhibits

33-E, 33-1, 33-K, 33-P, 33-Q and 33-R.)

Q. (By Mr. Binns) : Mr. Handley, in Govern-

ment's Exhibit 33, will you [123] look at a sheet

headed 7-17? Calling your attention to the last

name in the first column, Joe Weiss, who was that ?
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A. One of the phone clerks.

Q. Is that the defendant Joe Weiss?

A. Yes, sir.

Q. Do you recall having an agent out there des-

ignated by West 1 A. I believe there was.

Q. Going to the next sheet designated 7-24, again

calling your attention to the last name, Joe Weiss,

does that refer to the defendant Joe Weiss?

A. Yes.

Q. $60 and West? A. Yes, sir.

Q. Going to the sheet headed 9-7, calling your at-

tention almost at the bottom of the first column, we
find Joe W. Who does that refer to?

A. Same individual.

Q. Joe W., $60, and West. A. Yes, sir.

Q. That refers to the defendant Joe Weiss?

A. Yes, sir. [124]

Mr. Binns: This is the first sheet, headed " Sup-

plies 14235."

The Clerk: 34 for identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 34 for identification.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 34 for identification. Draw-

ing your attention to the first white sheet, have you

ever seen that before ? A. Yes, sir.

Q. Will you tell us what it is?

A. It is an analysis of expenditures for one

week.
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Q. Did you prepare one of those each

week? [126] A. As a general rule, yes.

Q. What did it analyze?

A. The expenditures appearing in the expense

column in the cash book.

Mr. Beirne: I didn't get that.

The Witness : The expenditures appearing in the

expense column in the cash book, Mr. Beirne.

Q. (By Mr. Binns) : Drawing your attention

to the next to the last figure thereon, 1760, where

did you get that figure ?

A. That is the figure that would appear in Gov-

ernment's Exhibit—I believe it is 33.

Q. The agent's special account?

A. Yes, sir.

Q. You listed that as one of the expenditures for

the week? A. Yes, sir.

Q. Will you turn to the page in Government's

Exhibit 33 which is designated as 1-22. What is the

total expenditures in salary credit for that week ?

A. $1,760. [127]

Q. That is the figure that appears on 34 for iden-

tification? A. Yes, sir.

Q. Now, then, looking at 34 for identification,

from whence did you get the figure five eight two

four three oh ?

A. That can be obtained merely by adding the

figures that appear directly above it.

Q. Where did you get the figures three seven two

three six five?
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A. That would be the net total at the bottom of

the expenditure column in the cash book.

Mr. Binns : Your Honor, may I have this group

of documents marked as Government's next in order

for identification, consisting of seven small ledger

pages ?

The Court: It will be marked Exhibit 35, Mr.

Clerk.

The Clerk : 35 for identification.

(The documents referred to were marked

Government's Exhibit No. 35 for identification.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 35 for identification and ask

you if you have ever seen those sheets before.

A. Yes, sir.

Q. Can you tell us what they are ?

A. Cash book.

Q. Is that all the cash book? [128]

A. No, sir.

Q. It constitutes pages of the cash book?

A. Yes, sir.

Q. Will you tell us what dates it covers?

A. The first four pages cover the dates from

January 17th to January 22nd.

Q. Of what year? A. 1949.

Q. And the balance of the pages?

A. The next three pages cover the dates from

January 23rd to January 26th of the same year.

Q. Now, can you go back to Government's Ex-



United States of A merica 479

(Testimony of Cameron L. Handley.)

hibit 34 for identification and refresh your memory

as to the figure $5,763.25?

A. It appears in the extreme right-hand column

of page 7.

Q. Of the cash book? A. Yes, sir.

Q. And what does that figure represent?

A. Cash expenditures for those expense accounts.

Q. For the week preceding? A. Yes, sir.

Q. Now, then, drawing your attention to Gov-

ernment's Exhibit 34 for identification, does the

figure 1,760 ever appear in the cash book ? [129]

A. No, sir.

Q. Or do any of the figures which are added up

to reach that total of $1,760 ? A. No, sir.

Q. Now, then, will you start at the first page of

that cash book and tell us in whose handwriting

it is? A. The first 12 lines, Mr. Cobert.

Q. That is the defendant Phil Cobert?

A. Yes, sir. The balance of the first page is in

my handwriting.

The first 12 lines on page 2 are in my handwrit-

ing. It may be the first 13 lines. It looks like it.

Four lines appear in the handwriting of Mr.

Albert Kogus. The balance of the page is in my
handwriting. [130]

•* * *

The Witness : Page 3, all the entries are in my
handwriting except the bottom three which are in

the handwriting of Mr. Phil Cobert.

Q. (By Mr. Binns) : So that counsel will know
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what you are referring to, the words "Al, Nate and

Cap" appear there? A. Yes, sir.

Q. All right, continue.

A. Including the word "Forward," the entries,

the first three items are in my hand. The next three

in the hand of Mr. Phil Cobert, and another one in

my hand. That is down to and including line 21,

Mr. Cobert, two in the handwriting of Mr. Kogus.

Q. Which Kogus? A. Al.

Q. Can you identify that ?

A. Lines 22 and 23 ; down to and including line

28 is in the hand of Mr. Cobert. The last two in

mine.

Q. Now, then, going over to page 5, will you ex-

amine that page and those thereafter and see if

you can see any handwriting other than your own

or the defendant Phil [131] Cobert 's?

A. Yes, sir, lines 7, 3, and 4.

Q. On which page ?

A. Page 7. I mean lines 3 and 4. Now, I am
not positive. Lines 3 and 4 are in the handwriting

of Mr. Kogus, but line 4 I am not sure.

Q. Line 3 is the word "Sid"?

A. Yes, and line 15 to and including line 24 is in

the hand of Mr. Kogus.

Q. Which Mr. Kogus 1 A. Mr. Al Kogus.

Q. Continue.

A. That is the end of that cash book.

Q. You have a continuation of the cash book

before you.

A. Yes. Under date of 1-23 on page 1
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The Court: Are you still referring to some of

the ledger pages which comprise Exhibit 35?

The Witness: Yes, sir.

The Court: For identification?

The Witness: Yes, your Honor. Under date of

1-23, page 1, the first 12 lines are in the hand of Mr.

Cobert. Down to and including line 25 is in my
handwriting. The balance of the page is Mr. Co-

bert.

Page 2, down to and including line 14, is in my
handwriting. The balance of the page is in the hand

of Mr. [132] Cobert.

Page 3, and that is dated 1-24

Mr. Cannon: If the Court please, may I make

an inquiry here?

The Court: Yes.

Mr. Cannon: As I understood, the witness testi-

fied first from Exhibit 35 concerning the first seven

pages, and then he testified to page 1 that follows

page 7, also of Exhibit 35, and he is now on page 2,

and in our copy there is a slip attached to that page.

Is there a slip attached to your page, Mr. Handley ?

The Witness: No, sir.

Mr. Beirne: May I add to the confusion, your

Honor?

The Court : Yes.

Mr. Beirne: My records show Exhibit 35 con-

sists of seven small ledger pages and nothing more.

The witness has already testified, as I understand it,

to those seven pages and the handwriting thereon.
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The Court: Well, I just asked him if he was tes-

tifying with respect to any of the pages comprising

Exhibit 35 for identification, and I understood him

to say that he was. I didn't know he had completed

the seven pages.

Mr. Cannon: He hasn't yet.

Mr. Binns: I said seven sheets. He is refer-

ring to them as pages. There are two pages to each

sheet, one on [133] each side of it.

The Court: Is that correct, Mr. Handley?

The Witness: Yes, your Honor.

Mr. Beirne: May I inquire if his testimony was

with reference to just one side of each page?

The Court : You take sheet 1 and that comprises

pages 1 and 2, does it not?

The Witness: Yes, sir. And sheet 2 is 3 and 4,

and sheet 3 is 5 and 6, and sheet 4 is 7 and the back

of that page is blank.

The Court : Does that clear it up !

Mr. Beirne : Not in my mind, your Honor, but I

had better not halt the proceedings.

* * *

The Witness: The first line, " Forward," is in

my handwriting. The rest of the entries, with the

exception of the last one, that is on line 30, is in

Mr. Cobert's handwriting, and line 30 is mine on the

reverse page 4.

Q. (By Mr. Binns) : Line 30 is the word

"Lopez"!

A. Yes. The first four lines in my handwriting;

from line 5 down to and including 19 is in the hand-
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writing of Mr. Cobert. The balance of the page is

in my handwriting.

On page 5 the entire page is in my handwrit-

ing. [134]

Q. Now, then, referring to Government's Ex-

hibit 35 for identification, when was that prepared?

A. Daily.

Q. And what did it reflect?

A. Cash receipts and expenditures.

Q. Now, then, calling your attention to the first

page and the first line of the document dated 1-17,

there appears "A. A., 1-17." That would be the

date? A. Yes, sir.

Q. And "A. A." would be the name of the

bookie ? A. An agent.

Q. And then going on we find "Cash," and un-

der "Cash" we have "Debit" and "Credit." The

left-hand column is headed "DR." What does that

mean? A. Debit.

Q. Now, what figures would go into that column ?

A. Cash receipts.

Q. And what figures would go into the "CR."
column? A. Cash expenditures.

Q. Now, then, calling your attention to that first

entry, "1-17—A. A., $832.85," what would that

mean?

A. That represents the cash receipt of $832.85

from agent A. A., and so on for the balance of the

entries.

Q. That is true with the balance of the entries ?

A. Yes, sir. [135]
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Q. Now, then, let us go down to line 11 of the

first page. We find "Tex" and in the credit column

$62.55. What would that indicate ?

A. Cash expenditure. [136]

Q. In other words, a check was given for

$62.55? A. Yes, sir.

Mr. Cannon: We have two items of $62.55.

Q. (By Mr. Binns) : Mr. Handley, in double-

entry bookkeeping, you always write a figure in

two separate columns, don't you?

A. Yes, sir.

Q. You offset it against itself, in a sense ?

A. In a sense, yes, sir.

Mr. Robinson: There is no testimony yet there

is any double-entry bookkeeping. Is that what he

is testifying to now?

Q. (By Mr. Binns) : Mr. Handley, does this

cash book represent an example of double-entry

bookkeeping ?

A. It is a portion of a double-entry set of books.

Mr. Binns: May I have this group of 31 cards

marked as Government's exhibit next in order for

identification?

The Court: It may be marked Exhibit 36 for

identification.

(The documents referred to were marked

Government's Exhibit No. 36 for identifica-

tion.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 36 for identification and ask

you if you recognize what that is?
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A. Yes, sir. [137]

Q. What is it?

A. It consists of two things, the results of an

agent's activities for one day, and on top a state-

ment of his account for a week.

Q. What did you call that sheet that is on top?

A. The top sheet.

Q. Why did you call it that?

A. I don't know.

Q. Could it be because it was on top?

A. Very likely, sir.

Q. Now, then, looking at the first page of Gov-

ernment's Exhibit 36, at the top we find a patch

mark and 18. What does the 18 mean?

A. Designation of an agent.

Q. Did you have an agent 18?

A. Yes, sir.

Q. Do you know who 18 was ? A. Yes, sir.

Q. Who was it? A. Harry Cahn.

Q. Below that, we find a date stamp January 23.

A. Yes, sir.

Q. What does that indicate?

A. The last day of the week covered by this

statement. [138]

Q. The next line, the letter M and 3980. What
does that mean?

A. The agent's book had a gross win of $39.80

for that day.

Q. The next line, T 14670. What does that

mean?

A. The gross book on Tuesday, $146.70.
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Q. A W and 16970?

A. Wednesday won $169.70.

Q. And a T and 9225, what does that represent?

A. Thursday, won $92.25.

Q. And F 855 in another column?

A. F $8.55, indicating a loss on Friday.

Q. If the figure is in the left-hand column, it is

a win, and in the right-hand column it is a loss?

A. Yes, sir.

Q. Then S 805, what does that mean?

A. Saturday, lost $8.05.

Q. We find on this first sheet the letter C. What
does that mean?

A. The difference between those winnings and

losses is a win or a collect of $431.85.

Q. And what would the figures $431.85 repre-

sent?

A. That is the difference between the gross win-

nings and the gross losses.

Q. Now, then, did each agent get a sheet similar

to the [139] first sheet of Government's Exhibit 36

each week? A. Yes, sir.

Q. Now, then, going inside, we find an adding

machine tape. What does that adding machine tape

represent ?

A. It is a tape of the remaining markers in the

exhibit.

Q. Does that represent one day's play?

A. Yes, sir.

Q. The figure at the bottom, $8.05, is that the
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$8.05 that is brought over on the first sheet for

Saturday? A. Yes, sir.

Q. Now, then, going to the next sheet, we find

on the top the wording Leather, 318. What does

Leather 318 represent?

A. Leather is the name of a player. The 3 is not

three dollars, but page 3. 18 is the designation of

the agent.

Q. Going to the two sheets after that, we find

they are both headed Leather. What does that mean?

A. Pages 1 and 2 of the same individual's trans-

actions.

Q. Let's go to page 1 of Leather. Do you know
who Leather was? A. No, sir.

Q. Did you ever know? [140]

A. No, sir.

Q. The first line says January 22, the next line

says 111, 241, 1 1. What does that mean?

A. It is a parlay between a horse numbered 111

and another horse numbered 241 for $1.00 to win

and $1.00 to place.

Q. Tell us what a parlay is.

A. Winnings on one horse to be played without

any further arrangement on another horse.

Q. Let's go to the next line. It says 111, 683, 1,

1. What does that mean?

A. The same thing, another parlay between the

same first horse and another horse to come in sub-

sequently.

Q. Now, then, the next line, we find 241 and



488 Marvin Kobey et al. vs.

(Testimony of Cameron L. Handley.)

then 683 scratched out and then 1, 1. What does that

mean?

A. 241 is the number of a horse and so is 683.

683 was scratched, the red line indicating the horse

didn't run.

Q. What does the 1, 1 mean?

A. $1.00 was bet to win and $1.00 bet to place.

Q. What does the circle around the 1 in the place

spot mean ? A. The 241 horse placed.

Q. And what is $1.90?

A. That is what he paid for $1.00.

Q. In other words, if there is any winning, it

is [141] written in the right-hand column?

A. Yes, sir.

Q. Now, then, going to the group of tickets, do

you know who H. S. was? A. No, sir.

Q. Do you know who Sal was ? A. No, sir.

Q. Do you know who Vern was?

A. No, sir.

Q. Do you know who R. C. B. was?

A. No, sir.

Q. Do you know who O. was? A. No, sir.

Q. Did you ever know? A. No, sir.

Q. Do you know who 3 M. was?

A. No, sir.

Q. Now, then, going down through, we come to

a sheet that has got the words XP $30 on it.

A. Yes, sir.

Q. What does that represent?

A. This agent was entitled to have credited to
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his account the sum of $30 for incidental expenses

each week, or at least this week.

Q. Would various items that came into the ac-

counting [142] between your group and the agents

be taken care of by putting in a marker such as

that?

A. I don't understand the question, Mr. Binns.

Q. For instance, if an agent spent some money,

he was to be reimbursed for, how would you bring

that to his attention?

A. Conversely, he would probably bring it to the

attention of some of the partners; whether they

were going to share it or not would depend on the

type entry he would make.

Q. If they would agree to share it, what was the

practice ?

A. Someone would put a credit through for the

amount of the expenditure.

Q. The credit would come through for his group

of markers for the day or the week?

A. Yes, sir.

Q. And would be represented by a sheet similar

to this sheet which says Expenses $30?

A. Yes, sir.

Q. When you made up these vouchers represent-

ing the moneys which are listed in Government's

Exhibit 33, the agent's special account, did you put

a marker similar to this in the agent's markers for

the week? A. Similar to this, yes, sir.

Q. Did you keep a copy? [143] A. No, sir.

Q. Did you keep a copy of any of these markers ?
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A. No.

Q. Referring to Government's Exhibit 36 for

identification or those similar to it?

A. As to 36, no.

The Court: Are you referring to the specific

markers comprising the exhibit or are you referring

to that type document?

The Witness: This exhibit, sir.

Q. (By Mr. Binns) : Did you keep copies of

that type of marker?

A. In some instances, yes.

Q. Now, then, going to page 4 of Government's

Exhibit 35 for identification, you seem to have two

groups of page 4. I mean the second page 4 under

the date of 1-25. Drawing your attention to about

the middle of the page, we find in the name column

the initials H. C. Who was H. C?
A. Harry Cahn.

Q. That is the same Harry Cahn who was also

No. 18? A. Yes.

Q. Following across the H. C, we find the figure

$439. That is on the second page 4. That $439 is in

the left-hand column. What would that [144] in-

dicate?
* * *

Q. (By Mr. Binns) : Calling your attention to

that figure 439, what does that represent?

A. Receipt of cash, $439.

Q. Prom the agent, Harry Cahn?

A. Yes, sir.

Q. Calling your attention to the group of betting
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markers in the first page thereof, do you find the

figure 439? A. Yes, sir.

Q. Is that following after the words " Balance

due'"? A. Yes, sir.

Mr. Binns: Your Honor, I offer in evidence at

this time [145] Government's Exhibit 34, being the

one white sheet in 34 for identification.

The Court: Exhibit 34 for identification com-

prises a single sheet, does it?

Mr. Binns: No, your Honor. It comprises a

group of sheets. I desire to offer only the white

sheet which has been testified about. I have a photo-

stat here I am willing to substitute.

Mr. Cannon : We would like to have a copy of it.

Mr. Binns : You have a copy, counsel. It is with

a group of large yellow sheets.

Mr. Cannon: We have no objection to it going in.

The Court : Do you have any objection to the use

of the photostat?

Mr. Cannon: No objection.

The Court: Very well. Let the photostat be

marked Exhibit 34 in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 34.)

The Court: Do you wish the remainder of the

exhibit held for identification? [146]

Mr. Binns : I can save it for identification, your

Honor.

The Court: Let the exhibit first marked as 34,
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Mr. Clerk, be marked as Exhibit 34-A for identifica-

tion.

(The document referred to was marked Gov-

ernment's Exhibit No. 34-A for identification.)

Mr. Binns : Your Honor, I offer 35 for identifica-

tion, being the cash book.

The Court: So the record will be clear, Exhibit

34, as I understand it, is a photostatic copy of a

single sheet from Exhibit 34-A for identification.

Mr. Binns : That is correct, your Honor.

The Court: Is there objection to the offer of

Exhibit 35 for identification? Exhibit 35 for iden-

tification is received in evidence.

(The document referred to, marked Govern-

ment's Exhibit No. 35, was received in evi-

dence.)

Mr. Binns : I offer in evidence Exhibit 36, your

Honor.

The Court: Is there objection?

Mr. Cannon: No objection.

The Court: Exhibit 36 for identification is re-

ceived in evidence.

(The document referred to, marked Govern-

ment's Exhibit No. 36, was received in evi-

dence.)

Mr. Binns: Your Honor, may I have marked

next in order [147] for identification a pad of yel-

low accounting sheets entitled "Book gross"?
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The Court: Let it be marked Exhibit 37, Mr.

Clerk.

The Clerk: 37, your Honor.

(The document referred to was marked Gov-

ernment's Exhibit No. 37 for identification.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 37 for identification and ask

if you have ever seen that before?

A. Yes, sir.

Q. In whose hand is it? A. (No answer.)

Mr. Binns: Your Honor, while the witness is

examining the document, may I have another docu-

ment or two marked for identification?

The Court: Yes.

Mr. Binns: I have two sheets here, the first of

which is headed " January 22nd," and I ask that be

marked next in order for identification.

The Court : Exhibit 38 for identification.

(The document referred to was marked Gov-

ernment's Exhibit No. 38 for identification.)

Mr. Binns: Your Honor, I have a group of 14

yellow sheets, the first of which is dated November

9th, and ask that they be marked next in order for

identification. [148]

The Court: They will be marked Exhibit 39 for

identification.

(The documents referred to were marked
Government's Exhibit No. 39 for identifica-

tion.)
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Q. (By Mr. Binns) : Do you recall the question,

Mr. Handley?

A. No, sir. Will you read the question?

(Question read.)

The Witness : It appears to be the handwriting of

Mr. Kogus, Al Kogus, Mr. Phil Cobert, Mrs. Welsh,

and myself.

Q. (By Mr. Binns) : What does it represent?

A. It represents a compilation of gross winnings

by agents for the year 1948.

Q. Now, then, calling your attention to the first

sheet, labeled
' l Glass-Porter. '

'

A. Yes.

Q. The first line thereof, we find "10-2" and

under the " Agent A. A." $239 with a circle around

it. What does that mean ?

A. Agent A. A.'s book lost $239, the week's loss.

That was the amount he lost that week of October

2nd.

Q. Going to the next line, "ABC, $96."

A. ABC agent—Agent ABC won $96.

Q. And so on with the rest of the group of

names? A. Yes, sir. [149]

Q. Now, then, I show you Government's Exhibit

38 for identification and ask you what that is ?

A. This is a couple of trial balances from the

weekly statements.

Q. For what period?

A. The week ending January 22, 1949.

Q. Is that what you used in compiling Govern-

ment's Exhibit 37 for identification?
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A. This is 37, Mr. Binns?

Q. Yes. I will strike that.

Did you use sheets similar to 39 in compiling 37 ?

A. Yes, I did.

Q. 38 is for the year 1949, is it not?

A. Yes, sir.

Q. Do you know where the other sheets are for

the year 1948? A. No, sir.

Q. Now, then, calling your attention to the bet-

ting markers there before you in evidence as 36,

and the figure appearing on the top sheet, $431.85,

do you find that reflected on the weekly summary?

A. Yes, sir.

Q. Under "H. C."? A. Yes, sir.

Q. Now, then, calling your attention to 38 [150]

for identification and the name "A. A.," $51.80,

does that figure, $51.80, represent a group of bet-

ting markers similar to Government's Exhibit 36

in evidence ? A. No, sir.

Q. What does it represent?

A. It represents a weekly statement similar to

the first page.

Q. It represents a weekly statement similar to

the first page of Government's Exhibit 36?

A. Yes, sir.

Q. And would that weekly statement be a sum-

mary of a group of betting markers similar to the

betting markers in 36? A. Yes, sir.

Mr. Binns : I will offer in evidence at this time,

your Honor, 37, being the gross book, and 38, being

the weekly summary for one week.
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The Court: Is there objection'?

Exhibits 37 and 38 for identification are received

in evidence.

(The documents referred to, marked Govern-

ment's Exhibits No. 57 and 38, were received

in evidence.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 39 for identification and ask

you if you have ever seen those before.

A. Yes, I have. [151]

Q. What are they?

A. Memoranda regarding the activity of agents

for various periods of time, various dates.

Q. Calling your attention to the first two sheets,

numbered November 6th. On the bottom of the sec-

ond sheet we find the figure $36,299. What does that

figure represent?

A. An estimate of the activities for all the agents

for one day.

Q. Is that how much the agents had collected

of wins in excess of losses for that day ?

Mr. Cannon: May I have the question?

Mr. Binns : I will strike that.

Mr. Cannon: May I have the question?

The Court : The question is withdrawn, as I un-

derstand it.

Q. (By Mr. Binn) : Is that how much the

agents should have collected for wins in excess of

losses for the day of November 2nd?
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Mr. Cannon: Object to that as calling for a con-

clusion of the witness.

Mr. Binns : If he knows.

The Court : Sustained in that form.

Q. (By Mr. Binns) : What do those two sheets

reflect?

Mr. Cannon: The document speaks for itself.

The Court: Overruled.

The Witness: Those two sheets are memoranda

given to [152] me for the activities of the agents

for a day. The $36,209 does not represent what the

agents should have won but the gross business for

that day.

Mr. Binns: I see.

The Court: That includes wins and losses?

The Witness : Just the gross play itself, sir.

The Court: The amount?

The Witness : The amount bet, yes, sir.

Q. (By Mr. Binns) : Now, then, calling your

attention to the next two sheets for November 13th,

what do we find the gross amount bet on November

13th to be? A. $42,879.50.

Q. And calling your attention to the next two

sheets for November 20th, what was the gross bet

on that day? A. $40,191.

Q. And calling your attention to the sheets for

November 22nd, what was the gross amount bet on

that date? A. $37,730.06.

Q. That would be with all the agents?

A. Yes, sir.

Q. Calling your attention to December 4th, how
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many was bet on that day—how much was bet on

that day? A. $41,886.

Q. And calling your attention to December 11th,

how much was bet on that day? [153]

A. $43,731.

Q. Calling your attention to December 18th, you

didn't arrive at a total, did you? A. No, sir.

Mr. Binns: I offer this Government's 39 in evi-

dence at this time, your Honor.

The Court: Any objection?

Exhibit 39 for identification is received in evi-

dence.

(The documents referred to, marked Gov-

ernment's Exhibit No. 39, were received in evi-

dence.)

Mr. Binns : Your Honor, I have here a group of

11 white columnar sheets that I ask to have marked

Government's next in order for identification.

The Court: They will be marked Exhibit 40 for

identification.

(The documents referred to were marked

Government's Exhibit No. 40 for identifica-

tion.)

The Court: Is that the correct number, Mr.

Clerk?

The Clerk: That is correct, your Honor.

The Court : How many sheets ?

Mr. Binns: Eleven, your Honor. May I recount

them, your Honor? I think there should be 12. There

are 12, your Honor.
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Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 40 for identification and ask

you what they are. [154]

A. Daily trial balances.

Q. Calling your attention to Exhibit 36, we find

that No. 18, or H. C, $39.80—he did that much
business on Monday of that week. Is that reflected

on the sheets before you?

A. Assuming that the 17th was Monday, yes, sir.

Q. Go to the next day, Tuesday. Did he do

$146.70? A. Yes, sir.

Q. Go to the next day, which was Wednesday,

$159.70. A. Yes, sir.

Q. And Thursday, $92.25? A. Yes, sir.

Q. And on Friday he lost $8.55 ?

A. Yes, sir.

Q. And on Saturday he lost $8.05?

A. Yes, sir.

Q. And when were those sheets before you pre-

pared ? A. Daily.

Q. Who prepared them?

A. Oh, various persons prepared them at the

end of the day—in the evening sometime.

I don't know who prepared these.

Q. Calling your attention to a sheet for January

17th, I notice in the left-hand column the names are

printed in, in printer's ink. Did you have these

sheets printed up in advance ? [155]

A. No, sir.

Q. Who did have them printed up in advance?

A. I don't know.

Q. Were they furnished to you in this fashion?
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A. Yes, sir.

Q. They were furnished to you with the legend,

ney"—all printed on them? A. Yes, sir.

—all printed on them? A. Yes, sir.

Q. Now, then, calling your attention to the bot-

tom of the second page of January 17, we find two

totals. What is reflected in the left-hand column of

figures? A. $2,608.50.

Q. What does that represent?

A. That represents the winnings for that page.

Q. And the right-hand column?

A. The losing agents for that page.

Q. And on the first sheet the same?

A. Yes, sir.

Q. And those two figures from the first and sec-

ond sheets would have to be put together to find out

how much was won that day? A. Yes, sir.

Q. Do you have a pen and pencil and paper

there? A. Yes. [156]

Q. Can you compute how much was won on

January 17th? A. Yes, sir.

The Court: Will it take some time?

The Witness: No, sir, just a second.

The gross figure is $2,565.45.

Q. (By Mr. Binns) : Gross? And that would

not all belong to the group that you were account-

ing for? A. No, sir.

Q. Divided with the agents roughly on a fifty-

fifty basis ? A. As far as I know.

The Court: What was the group you were ac-

countant for?
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The Witness : Both Mr. Koguses and Mr. Cobert

and Mr. Kobey.

Q. (By Mr. Binns) : And so on for the balance

of the sheets in Government's Exhibit 40?

A. Yes, sir.

Mr. Binns: I offer Government's Exhibit 40 in

evidence at this time, your Honor.

The Court : Received in evidence.

(The documents referred to, marked Govern-

ment's Exhibit No. 40, were received in evi-

dence.) [157]
* * *

Q. (By Mr. Binns) : Mr. Handley, I show you

a group of yellow columnar sheets similar to those

we have been looking at, designated as Govern-

ment's Exhibit 41 for identification, and ask you

what they are.

A. They are consolidations of figures that I ob-

tained from the cash book.

Q. When you say the cash book, you mean the

sheet similar to Government's Exhibit 35 now in

evidence 1

? A. Yes, sir.

Q. What do the figures in Government's Exhibit

41 for identification represent?

A. A rough calculation of the cash receipts and

disbursements by agents.

Q. When you say rough, you mean you didn't

write down the pennies, you just wrote down the

totals?

A. I tried to reconcile within 5 cents of a dol-

lar.
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Q. But you didn't carry any pennies from the

cash book over into Government's Exhibit 41? [159]

A. No, sir.

Q. Just carried round dollars?

A. Yes, sir.

Q. You did that on these sheets from the period

August 3 through the end of the year?

A. Yes, sir.

Q. Then did you go over into 1949? You can

take it apart, if you can't see the top.

A. I apparently did, yes, sir.

Q. So looking at Government's Exhibit 41, the

last sheet would be for January 22, 1949, is that

correct? A. Yes, sir.

Q. Now, then, let's look at January 22, 1949,

and compare it with Government's Exhibit 35 in

evidence. In Government's Exhibit 35, Agent

A.B.C. paid $117.50, is that right?

A. Yes, sir.

Q. Agent Johnny paid $100? A. Yes, sir.

Q. Agent Gladys paid $24? A. Yes, sir.

Q. Agent Arnold paid $144? A. Yes, sir.

Q. And you took the figures in the 1948 portion

of Government's Exhibit 41 for identification from

the pages of [160] the cash book for 1948, didn't

you? A. Yes, sir.

Q. I show you Government's Exhibit 42 for

identification, being a group of half accounting

sheets entitled Net Cash Receipts of 1948, and ask

you, have you ever seen those before ?

A. Yes, sir.
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Q. What do they represent?

A. Some of my work sheets used for the purpose

of compiling statistical information and other

things.

Q. Did you use 41 for identification in compiling

the statistics under the column cash on 42 for iden-

tification? A. No, sir.

Q. What did you use ? A. Cash book.

Q. In other words, you took the figures under

the word Cash in 42 for identification directly from

the pages of the cash book ?

A. Similar to that, yes, sir. I am sorry, sir, but

that is not correct. I have to retract that.

Q. Where did you get the figures?

A. I did get that from 41.

Q. You got that from 41? A. Yes, sir.

Q. And you got 41 from the cash book? [161]

A. That is correct.

Q. In other words, Exhibit 41 represents an in-

termediary step between the cash book and Ex-

hibit 42 ? A. That is correct.

Q. Looking at Exhibit 42, we find the first line

says AA and under cash $907 with a circle around

it. What does that mean?

A. That the net cash—that there were no net

cash receipts for the period, but, on the contrary,

there was a net cash disbursement.

Q. In other words, he lost money?

A. He received more money than he brought in.

Q. Let's go to the name Blue, the name Blue
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under cash, and we find $23,393. What does that

figure represent?

A. That represents the cash payments to the or-

ganization exceeded the cash drafts from the organi-

zation by approximately $23,000.

Q. And was Blue an agent? A. Yes, sir.

Q. What was his name? A. I don't know.

Q. And that $23,393 represented just the half

that he turned over to the organization, didn't it?

A. That I don't know either. [162]

Q. Now, then, referring to Government's Exhibit

No. 42, the second column is headed Special. What
did you put in that column headed Special ?

A. The combined figures represented by that

agent's special account that I was referring to. [163]

Q. Now, referring you to Government's Exhibit

43 for identification, being a group of bookmaking

sheets entitled " Agents' Special Accounts, 1949,

Third and Fourth Quarters." Did you ever see that

before ? A. Yes, sir.

Q. Where did you get the figures that appear in

Government's 43? A. From Exhibit 33.

Q. You got those from Exhibit 33, Agents' Spe-

cial Accounts? A. Yes, sir.

Q. And Exhibit 43 is a breakdown of Exhibit

33 by agents, isn't it? A. Yes, sir.

Q. In other words, you took out of 43 all of the

papers listed under an agent Irving and put them

under Irving 's name?

A. As far as I know, yes.

Q. And the same for Agent Cap. Incidentally,
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who was Agent Cap? A. Mr. Himebaugh.

Q. One of the defendants? A. Yes, sir.

Q. And Agent Johnny?

A. That was Buford. [164]

Q. Now, then, after you had prepared Exhibit

43 for the fourth quarter of 1948, did you carry the

figures over to Exhibit 42 under the heading " Spe-

cial"? A. Yes, sir.

Q. Now, if you will turn to Exhibit 44 for iden-

tification, being a group of columnar sheets, the

first page of which is entitled "Second Half Cash

Receipts," will you tell us what those are?

A. Information obtained from a similar group

of working papers to this exhibit here, No. 41.

Q. Drawing your attention to—and what is rep-

resented by 44?

A. It is again a rough calculation of the ap-

proximate amount of net cash receipts or disburse-

ments by agents.

Q. Calling your attention to 41 for identification,

the agent A. A., we have the figure fourteen nine-

teen. A. Yes, sir.

Q. Calling your attention to 44 for identification,

the agent A. A., we have the figure fourteen nineteen.

Which of those two documents did you prepare

first, 41 or 44? A. 41.

Q. You prepared 41. Did you use that in pre-

paring 44? A. Yes, sir.

Q. Now, then, did you carry the computation

from 44 [165] over onto 42, the net cash receipts

for the year ? A. Yes, sir.

Q. And then 42 would represent the sum total

—

total summary of the various bookkeeping entries



506 Marvin Kobcy et ah vs.

(Testimony of Cameron L. Handley.)

you have been making here in assembling this in-

formation ? A. Yes, approximately.

Mr. Binns : May I have this group of four book-

keeping sheets, the first page of which commences,
" Johnny, $31,752," marked next in order for iden-

tification, which will be 45.

The Court: What is the exhibit number, Mr.

Clerk?

The Clerk: 45 for identification.

The Court : It may be so marked.

(The document referred to was marked Gov-

ernment's Exhibit No. 45 for identification.)

Mr. Binns: Mr. Handley, I show you Govern-

ment's Exhibit 45 for identification and ask you if

you have seen that before. A. Yes, sir.

Q. Did you prepare that? A. Yes, sir.

Q. Now, then, what does it reflect?

A. A compilation or gathering together of vari-

ous parts of some of these other schedules and some

estimates. It is an uncompleted statistical job of

analyzing the transactions. [166]

Q. Drawing your attention to the first column

we find " Johnny, Buster, Blue, Nate, Hirsh, Guy
—Fantee." What are those? A. Agents.

Q. Now those are all the names—those names

appear in the first column numbering on the four

sheets 119 and they are the names of agents ?

A. Yes, sir.

Q. Or their code designation?

A. Yes, sir.
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Q. Now, then, in the first column we find, "Net

Cash Receipts" under " Johnny" of $31,752. What
is that $31,752 figure?

A. Approximately the net cash that the agent,

Johnny, remitted to the organization.

Q. During the year 1948 ? A. Yes, sir.

Q. Under the next agent, Buster, $27,940. What
is that figure?

A. The same figure for the agent, Buster.

Q. And Agent Blue, $23,273

1

A. The same figure.

Q. The agent, Nate, $23,122?

A. The same answer.

Q. Let us go down to the agent, Cap, No. 14,

$11,278. [167] A. Yes, sir.

Q. What does that represent?

A. The same answer, the net cash.

Q. Turned over to the organization by the agent,

Cap? A. Yes, sir.

Q. And Cap would be the defendant, Donovan

Himebaugh ? A. That is correct.

The Court: Does the record show what the " or-

ganization" is?

Mr. Binns : I think he has testified to that twice.

What are you referring to?

The Witness: The partnership of Mr. Kobey,

both Mr. Koguses and Mr. Cobert. [168]

Q. (By Mr. Binns) : Now, then, referring to

Government's Exhibit 25 for identification, we find

a column headed "Special." In the instance of
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Johnny, it is "Johnny Special 5904/ ' What is re-

flected in that column?

A. The total of special credits—no. Half the

total of credits run through the book as evidenced

by Exhibit 33.

Q. In other words, in 33 is the agents' special

accounts ? A. Yes, sir.

Q. And is that same true for the balance of the

figures which appear in the column " Special" op-

posite the names of agents? A. Yes, sir.

Q. Drawing your attention in Exhibit 45 to a

column headed "Volume 1-8-49," what did you put

in that column ?

A. Information furnished me as to the number

of accounts, players, and gross business for the in-

dicated dates.

Q. Which would be January 8, 1949?

A. Yes, sir.

Q. And you totaled that on the fourth sheet at

$49,282? A. Yes, sir.

Q. And you totaled the number of players as

1,186? A. That's right.

Mr. Binns: I offer Government's Exhibit 41 in

evidence [169] at this time, your Honor, being one-

half year's compilation of net receipts as taken from

the cash book.

The Court: Exhibit 41 for identification is re-

ceived in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 41.)
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Mr. Binns: I offer Government's Exhibit 42 in

evidence at this time, your Honor, being a group of

bookmaking ledger sheets entitled Net Cash Ee-

ceipts 1948.

Mr. Beirne: If the court please, with reference

to those and with reference to 43 and 44, they are

all in one group and are photostated. I wonder if it

could be indicated the number of pages in each of

those exhibits so we could follow it.

Mr. Binns : Yes. Six pages in 42.

Mr. Beirne : Thank you.

Mr. Binns: Has 42, your Honor, been admitted

in evidence?

The Court : Is it separated there ?

Mr. Binns : Yes, your Honor, they are separated

by clips.

The Court: Exhibit 42 for identification is re-

ceived in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit No.

42.) [170]

The Court : Now, you offer 43 ? Will you specify

the pagination for that ?

Mr. Binns: Seven large bookmaking sheets,

your Honor, headed Agents Special Accounts 1948.

Mr. Beirne: You mean bookkeeping sheets, do

you not?

Mr. Binns : I thought that is what I said. Maybe
I didn't.
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The Court: Is there an objection to the offer of

Exhibit 43 for identification ?

Mr. Cannon : No, your Honor.

The Court: It may be received in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 43.)

Mr. Binns: I offer Exhibit 44, being 33 large

bookmaking sheets, the first of which is labeled sec-

ond half.

The Court: Received in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 44.)

Mr. Beirne: May the record indicate, if the

Court please, Exhibits 42, 43, and 44 follow in se-

quence and are in one group. Is that correct?

Mr. Binns: Yes.

I offer in evidence, your Honor, Government's

Exhibit 45 for identification, being four bookkeep-

er's computation sheets, the first of which com-

mences, " Johnny $31,752." [171]

The Court: Is there any objection? Exhibit 45

for identification is received in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit

No. 45.)

Mr. Binns : Your Honor, I have here eight blue
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ledger sheets that I will ask to have marked next

in order for identification.

The Court : They will be marked as Exhibit 46.

The Clerk: Exhibit 46 for identification.

(The documents referred to were marked

Government's Exhibit No. 46 for identifica-

tion.)

Mr. Binns: I have three large yellow ledger

sheets, your Honor, the first of which reads, "Take

first half, $101,217.75," and I will ask that it be

marked next in order for identification.

The Court : Exhibit 47 for identification.

(The documents referred to were marked

Government's Exhibit No. 47 for identifica-

tion.)

Q. (By Mr. Binns) : Mr. Handley, I will show

you Government's Exhibit 46 for identification and

ask you, have you ever seen that before?

A. Yes, sir.

Q. What is it?

A. It is an analysis of cash receipts by weeks

for the [172] year 1948.

Q. And what is it taken from?

A. Cash book and other data.

Q. Calling your attention, on the first page we

find 13 total $4,678.10. What is that figure?

A. That is the total expense as indicated by the

page that I tore off, A and B, as numbered up in

the upper right-hand corner. [173]
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Q. Now, then, the first sheet represents a break-

down by date of various expense items, is that cor-

rect ? A. By week.

Q. By week?

A. Various expense items for the year 1948.

Q. And calling your attention on that first page

to the right-hand column, what is represented in

there?

A. The same accounts that appear in agents'

special account.

Q. Now, then, calling your attention to the sec-

ond sheet—that is the second half of the year of the

expenses, is that right?

A. That is correct.

Q. Calling your attention to the third sheet.

What does that represent?

A. That is part of the total that is recapped on

the first sheet.

Q. Calling your attention to the fourth sheet.

What is represented by that ?

A. That is also recapped on page 2, I believe.

Q. Now, then, calling your attention to the fifth

sheet which is labeled " First Half,'' and the figure

is, under "Take," $9559.90.

A. That represents the gross take for the week

ending January 3, 1948. [174]

Q. By the "group" for whom you were account-

ant? A. Yes, sir.

Q. And under the word "take," what does that

represent ?
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A. That represents the gross cash disbursements

for the same week.

Q. And going to the sixth sheet, that is the same

information for the last half of 1948, is that cor-

rect? A. Yes, sir.

Q. And going to the seventh and eighth sheets.

What are they? A. Samples.

Q. In whose handwriting are those samples writ-

ten ? A. Mine.

Q. And who gave you the information you en-

tered on those samples?

A. As I recall Mr. Cobert gave me that.

Q. What were these samples for?

A. The manner in which the current year's

figures were to be compiled.

Q. And did you follow those samples in your

compilation? A. Yes, sir.

Q. And your compilations are these figures, are

these first eight sheets in Government's 46 that we

have been examining? [175]

A. That is right.

Q. Now, then, I show you Government's Exhibit

47 for identification and ask you if you have ever

seen that before. A. Yes, sir.

Q. And what is that ?

A. It is a type of trial balance prepared from

numerous sources, all of which I believe have been

referred to here.

Q. Now, then, going to Government's Exhibit 47

we look at the first line and we see "take," first

half, $701,217. Where did you get that figure?
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A. It is on the fifth sheet of this Exhibit 46.

Q. And it represents what?

A. Gross cash debits in the cash book for the

first six months of 1948.

Q. Doesn't represent anything in connection

with "take," does it? A. No, sir.

Q. Now, then, calling your attention to after

the word "take" to the next figure under second

half, $688,840.40, where did you get that informa-

tion?

A. The same information for the second six

months of the year 1949 and it comes from the sixth

page of Exhibit 46.

Q. Now, then, as wTe go down 47 for identification

we come to the word "salaries," and under the first

half we find [176] $13,064.10. Where did you get

that?

A. I got it from one of these payrolls here but

I don't know what the number is, Mr. Binns.

Q. I show you Government's Exhibit 31 in evi-

dence.

A. I don't see any recapitulation of it but

Q. Drawing your attention to Government's Ex-

hibit 46 for identification, page 3 thereof, under the

date of 1-3, which would be January 3, we find $455.

A. Yes, sir.

Q. In Government's Exhibit 31 we go to a sheet

entitled 1-3 and we find a total of $455.

Did you get your figures which went into 46 under

the salary column from Government's Exhibit 31?

A. Yes, sir—no, sir, no, sir.
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Q. Where did you get them from?

A. The cash book.

Q. You got them from the cash book. Now, after

you had reached a total in Government's Exhibit

31, which is the payroll ledger, did you carry that

total any place and record it?

A. Here on Exhibit 46.

Q. Did you carry it into the cash book?

A. I don't understand your question, Mr. Binns.

Q. Did you draw a check against it or did you

draw cash out to pay those salaries? [177]

A. Drew cash.

Q. Would you draw cash in the amount of $455

for the week of January 3rd?

A. Yes, in excess of that.

Q. What would you draw in excess of that ?

A. Draw $455 plus two amounts that appear on

Exhibit 33.

Q. And those were your compensation and the

janitor's compensation? A. That is correct.

Q. Then at the end of the year when you com-

piled Government's Exhibit 46 where did you get

the figures under " Salary"? From the cash book

or from 31?

A. I presume now I got it from there be-

cause

Q. . Got it from where?

A. From Exhibit 46 because it is consolidated

there and I wouldn't have to do it again.

Q. Was Exhibit 46 prepared during the year?

A. No, sir.
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Q. When you prepared 46 where did you get

those figures that are listed under "Salary"*?

A. From the cash book.

Q. From the cash book? A. Yes.

Q. Now, then, drawing your attention to Ex-

hibit 47. [178] Is there reflected on that exhibit

any place the items which are enumerated in 31,

being the exhibit designated as Agents' 33—being

the exhibit designated as Special Agents Account?

A. No, sir.

Q. Not reflected at all? A. No, sir.

Q. Now, then, what was Exhibit 47 for identifi-

cation used for ?

A. To analyze the various expense accounts and

other items and items of income and disbursement

—receipts and disbursements of Exhibit 46. [179]

Q. (By Mr. Binns) : Mr. Handley, I show you

Exhibit 5, being the partnership return for 1948 of

Phil Cobert, Albert Kogus, Marvin Kobey, and

Harry Rockwell.

Calling your attention to Exhibit 47 for identifi-

cation, after "Salaries" we find the total for the

year to be $27,218.10. Is that figure carried over as

salary on the income tax return which is in evidence

as Exhibit 5 ?

Mr. Cannon: Just a minute. I object, if the

Court please, as asking him to compare a document

with which he had no concern. Exhibit 5 was never

prepared by Mr. Handley. Therefore, he is asking

him to make a comparison of one document with
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another document with which Mr. Handley had no

connection at all.

Mr. Binns: I will withdraw the question, your

Honor.

Q. What did you do with Exhibit 47 after you

prepared it? A. Left it in my office.

Q. What happened to it?

A. It was confiscated by the Corporation Com-

missioner's office.

Mr. Binns: Your Honor, I offer in evidence at

this time Government's Exhibit 46 for identification,

being the eight blue sheets, the first of which is

labeled " Confidential."

The Court: Exhibit 46 for identification is re-

ceived in evidence. [180]

(The document referred to was received in

evidence and marked as Government's Exhibit

No. 46.)

Mr. Binns : Your Honor, I offer in evidence Gov-

ernment 's Exhibit 47 for identification, being the

three large bookkeeping sheets, the first of which

is labeled "Take," the first line of which is "Take

$701,217.75."

The Court: Exhibit 47 for identification is re-

ceived in evidence.

Mr. Binns: You may cross-examine. [181]
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August 9, 1951—1:30 P.M.

* # •*

Cross-Examination

By Mr. Cannon

:

Q. Mr. Handley, you testified the other day you

are a certified public accountant ? A. Yes, sir.

Q. How long have you been a certified public ac-

countant? A. Since 1933.

Q. Holding a license under the State of Cali-

fornia? A. Yes, sir.

Q. Continuously during that time? [186]

A. Yes, sir.

Q. And practicing your profession as a certified

public accountant in California generally?

A. Except when I was in the Army.

Q. Except when you were in the Army. Do you

also hold any certificate entitling you to practice

before any of the departments of the federal gov-

ernment? A. Yes, sir.

Q. Which one?

A. Tax Court and all the departments of the

Internal Revenue Department.

Q. How long have you held that license or that

certificate? A. I think since about 1934.

Q. You have practiced before the departments

for the Internal Revenue Department, the various

divisions, continuously since that time, haven't you?

A. Yes, sir.

Q. Mr. Handley, in connection with these four
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partners you speak about, and I will speak of them

as partners, Mr. Cobert, Mr. Kobey, Harry Rock-

well, known also as Harry Kogus, and Murph or

Albert Kogus, you say you were employed by them?

A. In an accountant to client relationship.

Q. In other words, you were employed by them

in your [187] professional capacity of a certified

public accountant, were you? A. Yes, sir.

Q. You also had an office on Florence Avenue

near where they had their operations, is that cor-

rect? A. I did.

Q. In connection with that work that you did on

Florence Avenue or elsewhere in Los Angeles dur-

ing the time mentioned in this indictment, were you

engaged by other persons than the four partners I

just mentioned? A. Yes, sir.

Q. Did you have your own private business?

A. Yes, sir.

Q. In other words, the work that you were doing

for the partners here was in connection—not in

connection with, but was for those clients, and you

were doing other work at the same time for other

clients, is that correct?

A. That is correct.

Q. Did you have quite a number of other clients,

quite an extensive clientele?

A. Not extensive. I had a number of clients, but

I wouldn't term them extensive.

Q. Did you carry on your work in connection

with your own profession there on East Florence?

A. Did you say do I, Mr. Cannon? [188]
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Q. Did you carry on your work there?

A. Yes.

Q. Now, in connection with the operations down

there, tell me in a general way what you did for

these partners ?

A. For the partners, prepared the weekly pay-

rolls, assisted in closing the books each wTeek—that

is in general what I did for those four partners.

Q. Now, then, as a general thing, were these

books kept on a wreekly basis or daily basis or

monthly basis, or how were they usually kept?

A. I think it might be termed a weekly basis.

Figures would be accumulated daily, of course, but

settlement, or at least the primary postings for the

books of final entry were made weekly.

Q. Now, then, let's see if I can explain the op-

erations, and you tell me if this is about right. The

information wTould be taken on the sheets and kept

on a daily basis, and then at some future time they

would be carried back into a control book, a com-

pilation or recapitulation, on a weekly basis?

A. That is correct. [189]

Q. Now one thing else, just to get to the opera-

tion of it. You speak of this top sheet. They offered

in evidence here one document and had you identify

it as being a top sheet? A. Yes, sir.

Q. Will you tell us in layman's language so that

we can try to understand what you mean by that

what a top sheet is?

A. A top sheet is the term—I am not—I have

no idea how it arose but a top sheet is really a
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weekly statement. It has on it the accumulated fig-

ures for one week's time.

Q. For a full week's time? A. Yes, sir.

Q. Now this one that they happened to show

you had to do with No. 18 or Harry Kahn whom
you knew, did you not, Harry Kahn?

A. Yes, sir.

Q. And was he one of the persons that you spoke

about as being an agent? A. Yes, sir.

Q. And when you used the term " agent" in the

testimony you gave on direct, did you have in mind

in the use of that term, in ordinary parlance, a man
who is known as a bookmaker? [190]

A. Yes, sir.

Q. Now at the end of each week then would one

of these bookmakers, would each bookmaker receive

a top sheet setting out the details of his operations

for that current week ? A. Yes, sir.

Q. And did you also make those out or who

made them out?

A. I assisted in their preparation but I didn't

—

I wasn't in charge of that nor did I accept complete

responsibility for it.

Q. But in any event each agent or bookmaker

would get one of these so-called top sheets each

week, is that right? A. That is correct.

Q. Now, during the day's operations, and I am
speaking of the betting markers—they were similar

to the betting markers—they were similar to those

that were produced here before you in Mr. Kahn's

file, is that correct?
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A. I don't quite understand the question, Mr.

Cannon.

Q. I will withdraw it. In connection with this

exhibit, which I will show you in a moment or two,

in which Mr. Kahn's top sheet was included, there

was also included in there a number of slips that

were called during your examination " betting

markers/' Do you have in mind what I mean now?

A. Yes, sir.

Q. Now, during the day's operations while you

were [191] there, the various ones of these betting

markers would be made up, wouldn't they?

A. Yes, sir.

Q. And at the end of the day's business what

would happen to those betting markers as to each

bookmaker ?

A. They would be accumulated as to each book-

maker and an accounting be made with the result.

Q. And what would happen to these markers?

A. They would be delivered.

Q. Delivered to the bookmaker himself, is that

right?

A. I don't know where they were delivered. I

know they left there to be delivered.

Q. In other words they weren't destroyed in

your presence? You didn't see anyone destroy

them, did you ? A. No, sir.

Q. And from your experience down there you

know that those betting markers for each day's

business was accumulated as to each bookmaker

and then sent some place, is that right ?
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A. Yes, sir.

Q. And before they were sent out do you as the

man in charge of these books, we will say, make
any entry of the matters on these betting markers?

A. Not every time. I have made those entries

and I know that at other times they were made
because—period.

Q. As a matter of practice though the material

off [192] of these markers was transferred from

the markers on—that is the totals were transferred

to the books of the company, is that right?

A. That is correct.

Q. And is it correct that the information on

these markers would be taken off daily—I mean the

daily record would be kept of the information on

those markers before the markers left the prem-

ises? A. Yes, sir.

Q. Now, one thing further as a matter of infor-

mation. You spoke about these books—certain

books and records being confiscated by the corpora-

tion department. When did that occur, Mr.

Handley? A. (No answer.)

Q. To refresh your recollection was it January

27,1949? A. Yes, sir.

Q. And were all of the papers that you have

seen here, that have been offered in evidence, that

you have seen here or were idntified by you, I mean,

were all those papers among those that were seized

at the time so far as you know? A. Yes, sir.

Q. Now, when the Corporation Commissioner

or these other officials came down there on January
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27, 1949, you were present, weren't you ? [193]

A. No, sir.

Q. You weren't present when they first came in?

A. That is correct.

Q. But nothing had been removed so far as you

know, until after you came, is that correct?

A. As far as I know that is correct.

Q. Then you remained there during the entire

time that they were taking these books and papers

and records out, is that correct?

A. That is correct.

Q. And did they take everything there that was

on your desk or in your file cabinet bearing upon

this transaction?

A. Yes, as far as I know, they did.

Q. And they have kept them all the time up

until now, haven't they? A. Yes, sir.

Q. Now, you mentioned yesterday in answer to

one of the inquiries made of you, that you didn't

know where certain of these papers were ; that there

were other papers that existed down there that you

had in your possession but the presence of which

you can't account for now. Is that correct?

A. I did make such a—give such testimony, yes,

sir.

Q. Were they destroyed as far as you know?

A. I don't know.

Q. As a matter of fact they left your posses-

sion, [194] everything that you had left your pos-

session, didn't it? A. That is correct.

Q. And some of the papers that have been shown
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here to you on this witness stand—I will withdraw

that. And there are certain papers that were taken

from your possession or from the possession of

those premises down there on January 27, 1949, that

have not yet been shown to you, is that correct—in

this courtroom, I mean.

A. That is correct, yes, sir.

Q. Now, then, among the papers that you had

down there at the time of this seizure, and I refer

when I say "the time of the seizure," I mean this

day when the books and records were taken on

January 27, 1949, at the time of this seizure you

had in your possession, did you not, a list of or a

key record setting out the names and addresses and

phone numbers of all of the agents?

A. Not to quibble but may I have the question,

please ?

(Question read.) [195]

The Witness: It wasn't in my possession, but it

was among the papers.

Q. (By Mr. Cannon) : It was among the papers

which were in the files, is that correct ?

A. That is correct.

Q. And that correctly set out, so far as you know,

at least, the names and addresses of all the agents

who were denominated as Santee, Red, or the vari-

ous names that Mr. Binns mentioned here %

A. That is correct.

Q. In connection with the agents themselves,

when they would telephone in a—or when a bet
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would be telephoned in, they would say, "Tex for

Johnny," and it was your understanding, wasn't it,

or you know, don't you, as a matter of practice,

that Tex would be the bettor and Johnny would

be the agent, is that correct?

A. That is correct.

Q. So that it would be entered on that marker

under Johnny's slips, that name Tex?

A. That is correct.

Q. And what he bet on, is that correct?

A. That is correct.

Q. Now, was there any record kept or did you

as an employee down there ever know the names

and addresses of the bettors ? [196]

A. No, sir.

Q. As distinguished from the bookmaker?

A. No, sir.

Q. The matter of the record of the bettors, who

was placing the bets, that was something that was

known only to the bookmaker, isn't that correct?

A. Yes.

Q. At least, you didn't know anything about it?

A. I didn't know who it was.

Q. But you did always keep among the books,

records, and papers there, did you not, the names

and addresses of the agents? A. Yes, sir.

Q. And, again, the agents were the bookmakers,

is that correct? A. Yes, sir.

Q. Now, you spoke about some kind of an ar-

rangement in Mr. Binns' examination where usu-

ally the bookmaker would keep 50 per cent of the
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winnings and give the partners, the company, 50

per cent of the winnings, is that correct %

A. That is the general principle, yes, sir.

Q. For that money that the bookmaker paid to

the company, what was your experience as to what

the company did in return for that money ?

A. Provided facilities for recording and extend-

ing [197] and calculating the results of these bets,

provided funds upon occasion to pay winning bet-

tors, delivered the sheets to them—I don't think

of anything else right now.

Q. Now, then, would this be a correct statement,

Mr. Handley, to say in return for what was nor-

mally 50 per cent of the winnings, the company or

the partnership furnished phone service, informa-

tion as to the horses running, and things like that,

and also some forms that were used, is that cor-

rect? A. That is correct.

Q. For whom did you keep any books and rec-

ords?

A. The four partners you named, operating as

the bookmaking establishment and operating as the

Guarantee Discount Company, and then for the

corporation, Guarantee Finance Company.

Q. Did you ever keep any books or records for

the so-called agents? A. No, sir.

Q. Did you ever receive any money from the

agents for any bookkeeping service ?

A. Bookkeeping service? No, sir.

Q. In some instances, Mr. Handley, as an ac-

countant, and one admitted to practice before the
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Treasury Department, you did make out some in-

come tax returns for some of the people, didn't

you? [198] A. Yes, sir.

Q. Did you make out any income tax returns

for the partners here % A. No, sir.

Q. Among those for whom you made out in-

come tax returns or assisted in making out income

tax returns were some of these agents, is that cor-

rect? A. That is correct.

Q. And some of the clerks?

A. That is correct.

Q. Did the clerks or the agents for whom you

rendered this service pay you a fee ?

A. I can't answer that, Mr. Cannon. I have had

no occasion to examine my records to see. Nor-

mally, they would, though.

Q. They would normally?

A. Normally, they wrould.

Q. Now, will you recall to mind now particu-

larly income tax returns that you assisted in pre-

paring for persons other than the partners and

persons who were agents or clerks in connection

with the bookmaking operations, and will you re-

fer particularly to the returns for the calendar

year 1948, which returns would normally be filed

or were due on March 15, 1949, is that correct?

A. That is correct. [199]

Q. When you worked on those income tax re-

turns, did you have any books or records of the

bookmaking establishment in your possession?

A. If I had had occasion to work on it prior
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to January 27, I would have had some records.

Beyond that time, I had no records.

Q. But they had seized whatever books you had

worked on in 1949, hadn't they, before you made

out the return due March 15th ?

A. It may be I made one or two before Janu-

ary 27th. That is possible.

Q. You may have made out one or two tax

returns before the books were seized ?

A. I may have.

Q. The returns you assisted in preparing after

January 27, 1949, and for the calendar year 1948,

did you have any books or records of accounts of

the bookmaking agency in your possession?

A. No, sir.

Q. Or under your control? A. No, sir.

Q. In any event, what was the source of your

information in making out the returns for these

agents or bookmakers or the clerks for the year

1948, which returns you assisted in preparing after

January 27, 1949? [200]

A. The taxpayer.

Q. By that you mean the person who was filing

the return? A. Yes, sir.

Q. In connection with your employment by

these four partners, did any one of them ever tell

you in words or by suggestion to make any false

entry? A. No, sir.

Q. If they had, you wouldn't have done it,

would you, Mr. Handley?

A. No, of course not.
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Q. Did they ever tell you, any of those four

men, ever tell you to conceal or hide any transac-

tion on those books? A. No, sir.

Q. We have had introduced here in evidence

one exhibit, and I will bring it to your attention

specifically if you can't recall it, where there were

a number of memoranda, little slips of paper, in-

serted in the various pages, like expense items of

$1.20 for pencils, or some such amount. Do you

have in mind such memoranda as those ?

A. Yes, sir.

Q. As a matter of fact, did you not use particu-

lar care, didn't you keep those books in such a way

as to reflect the full transactions ? [201]

A. I stapled the memoranda to the payroll

sheet.

Q. Going over to the agents or the clerks whom

you assisted in preparing tax returns, did any of

them, particularly those named in this indictment,

ever suggest to you to make any false return for

them? A. No, sir.

Q. Now, going back to these names that were

used, like Tad or Salt Lake or Western or Leather,

and insofar as they were confined to the agents or

the clerks, everybody was calling everybody by code

names or their first names, weren't they, in that

business? A. Yes, sir.

Q. What were you known as? A. Roy.

Q. You told the nicknames of Rocky and of

some of the other men here. Did it strike you as
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unusual, Mr. Handley, in your business as a certi-

fied public accountant, to use code names ?

A. No.

Q. And particularly that was so because you

had a code to all those names?

A. Had what?

Q. Had a code or key by which you could check

them? A. Yes, sir.

Q. The other names on these betting slips, I

mean on [202] the markers, when the man called

up and said, "Tex for Johnny/' Tex being a bet-

tor, you had no code by which to identify Tex, did

you? A. No, sir. [203]

Q. Wasn't that because you didn't have any

concern with that bettor as to who he was or do

you know what the reason was ?

A. That would be strictly a surmise on my part.

I don't know.

Q. Some question was asked of you and you

answered that you did not know Cobert Collection

Service as such and nothing was asked beyond that.

What did you mean by that ?

A. There apparently was some confusion in my
mind as to the actual name of these agents—the

partnership that I have entitled Cobert and Mr.

Binns referred apparently to it by a different

name.

Q. Now Exhibit 31 shows on its face as I have

it in my notes Colby Collection Agency first quar-

ter. Now as a matter of fact wasn't the name
"Colby Collection Service—" you have heard that

around there, haven't you? A. Yes, sir.
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Q. And Colby Collection Agency—have you ever

heard that around there? A. Yes, sir.

Q. And weren't the names used indiscriminately ?

A. Yes, sir.

Q. Was that your experience in your work that

you did there as an accountant? Was there any-

thing that you saw there among the records or

anything that you heard from [204] anybody that

there was any attempt to create confusion or mis-

understanding about it? A. No, sir.

Q. Did you learn of the fact, if it be a fact,

that the Colby Collection Agency was acquired by

all or some of these partners before you came to

work there?

A. It was in existence before I came there.

Q. And it was just a dba—doing business as?

A. As I understand it was.

Q. These four men doing business as Colby

Collection Agency. Now I want to refer you to

Exhibit 31 if I may and also Exhibit 33. I will

hand each of those exhibits to you, Mr. Handley.

With respect to Exhibit 31 you testified that was

a payroll, as I understand it? A. Yes, sir.

Q. Where you paid by currency?

A. Yes, sir.

Q. And by " currency" you mean cash, don't

you? A. Yes, sir.

Q. Now Exhibit 33—1 will withdraw that. Ex-

hibit 31 only had to do with cash transactions, did

it not? A. Yes, sir.

Q. And what was reflected on those books were
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the instances when cash was used in lieu of checks

or something [205] else, is that right?

A. Yes, sir.

Q. Now Exhibit 33 is a set of records involving

credits and not cash, isn't that correct?

A. Yes, sir.

Q. Exhibit 33 doesn't reflect cash items at all,

does it?

A. Yes, Mr. Cannon, it does in the instance of

two entries at the bottom.

Q. Two entries where you got $100 or something

and some janitor got $25. Is that right? Is that

what the two items are?

A. Well, one is Curtis who is a janitor and the

other says "Roy" and there are various amounts

that I drew.

Q. Those are the only two transactions in Ex-

hibit 33 that had anything to do with cash as dis-

tinguished from credits, is that right?

A. That is correct.

Q. Now yesterday you stated that the figure

that appears on Exhibit 33, which was the credit

record—correct, isn't it? A. Yes, sir.

Q. That those figures did not appear on Exhibit

47. May I see that? I think I am incorrect in

that. Am I not, Mr. Handley? [206]

A. May I look at 47 first, please ?

Q. I hand you Exhibit 47.

A. Thank you. That is correct.

Q. Now is it not the reason for that—the reason

for that as an expert is that Exhibit 33 has to do
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with credits only and Exhibit 47 only involved cash

items? A. That is correct.

Q. In other words 33—the figures on 33 that

involved credit items only as distinguished from

cash do not appear on 47 which involved cash items

and not credit items, is that correct ?

A. That is correct.

Q. Do you think there is anything wrong in

that as a bookkeeper? A. No, sir.

Q. What is Exhibit 47?

A. 47 is a restatement, one might say, of the

total cash transactions for the calendar year 1948.

Q. Now is it correct that Exhibit 47 shows cash

items only for a given period? A. Yes, sir.

Q. All right. In other words it is a kind of a

—

what would you call it ?

A. It is a trial balance.

Q. Trial balance? [207] A. Yes, sir.

Q. And those totals shown on there are totals

of cash items for a given period, is that right?

A. That is right.

Q. Well as a matter of fact you had a similar

trial balance, didn't you, for credit items? I don't

mean on Exhibit 47.

A. There was a recapitulation or trial balance

of the credit items.

Q. The credit items—there are credit items the

same as there are cash items? A. Similar.

Q. I will show you Exhibit 46 and ask you if

you can find it in that exhibit ?

A. (No answer.)
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Q. Do you find it there? A. Yes, sir.

Q. And the fact that you had a ledger sheet or

a trial balance—you see I don't understand any-

thing about books. I may call them one thing or

another, but if there is any question about what I

mean I wish you would ask me. It is the fact that

you had a trial balance in Exhibit 47, showing only

cash items, is there anything wrong about that on

a bookkeeping transaction, merely because you did

not show the credit items? [208]

A. No, sir.

Q. You did carry the credit items on another

part of these books that were seized the day of the

seizure, is that right?

A. That is correct.

Q. Are they correct as far as you know?

A. To the five cent piece.

Q. Oh, by the way, about this five cents. Some
suggestion was mentioned yesterday about that you

always carried it on dollars and never cents. Your

books of accounts are always carried—were always

carried, were they not, down to the penny ?

A. No, sir, down to five cents.

Q. Now when you come to make this split be-

tween the bookmaker and the partners, those would

be split on the nearest dollar, wouldn't they?

A. As a rule, yes.

Q. For instance if they have an amount of

—

I will take something easy that I can divide, $215

or $215.36 on the books of which the partners in
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that supposititious case would get half, they would

get $108? A. Or $107.

Q. Or $109?

A. Not $109; probably $107 or $108.

Q. It would be taken out at the dollar [209]

figure ? A. That is right.

Q. Now in keeping these books within the five

cents was there any attempt on your part to con-

ceal any records? A. No, sir.

Mr. Cannon: May I see Exhibit 46? You have

it, Mr. Handley.

The Witness : I have it, sir.

Q. (By Mr. Cannon): On this Exhibit 46

which are the blue sheets—I notice across the top

written in red crayon is the word "confidential."

Now as a matter of fact that record was in your

possession, was it not, Mr. Handley? At least you

had access to it.

A. It was in my possession as a matter of

fact. [210]

Q. As a matter of fact, the only reason the

word "Confidential" was on there was because,

didn't you understand it to be it was confidential

to you and the four partners ?

A. That is exactly right.

Q. It wasn't among the other general books of

account where other employees might see it, is that

right? A. That's right.

Q. Was it put on there, so far as you know,

to keep it hidden from some governmental office,

for instance? A. No, sir.
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Q. When they came there to get the books and

records on January 27, 1949, this document, this

confidential document, was turned over the same

as the others, wasn't it?

A. After some little argument, yes.

Q. Now, do you know of a single instance when

any one of these four partners, the company, ever

went out and solicited bookmakers to do business

with them? A. No, sir.

Q. Your answer is no? A. No, sir.

Q. As a matter of fact, you do know as a mat-

ter of practice that the bookmakers would come in

to the company here, don't you, to get them to

finance them? A. I have seen that. [211]

Q. You have seen it done? A. Yes, sir.

Q. On those occasions when you have seen it

done, did you ever see those bookmakers give to

these partners a list of their clients ?

A. No, sir.

Q. As far as you know, and from your experi-

ence you knew the bookmakers kept the list of their

bettors confidential to themselves, didn't you?

A. I never saw any of them.

Q. In connection with that Exhibit 33, when

you testified yesterday that the figures thereon do

not appear on Exhibit 47, and I pointed out a

moment ago that the exhibit 33 involved no cash

items, but Exhibit 47 did involve cash items, you

also found those records of credit items, did you

not, on another exhibit, Exhibit 42? I will hand

it to you. A. Yes, they appear there, too.
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Q. In other words, the absence of the cash items

from Exhibit 33, which involved only credits as

differentiated from cash, you did have there in

two other different records the transaction involv-

ing the cash items, didn't you?

A. That's right.

Q. And this second one I have just shown you

now is Exhibit 42, isn't it, Mr. Handley? [212]

A. Yes, sir.

Q. Yesterday you were asked something about

an expense item of $1,760, do you remember that?

A. Yes, sir.

Q. That shows on Exhibit 34, doesn't it?

A. It is on 33, Mr. Cannon.

Q. On Exhibit 33?

A. The credit payroll.

Mr. Cannon : What is that last answer ?

(Answer read.)

Q. You mentioned the fact, in answer to Mr.

Binns' inquiry, that that $1,760 item, which is

shown on the exhibit before you, did not appear

in the cash book. Do you remember testifying to

that? A. That's right.

Q. Why? A. It isn't cash. It is credit.

Q. In other words, this $1,760 expense item

shows up as credit, as a credit item on your credit

books, is that correct? A. That's right.

Q. And it wouldn't showT in the cash book be-

cause it was not cash, is that right ?
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A. That is exactly right.

Q. Anything wrong about that? [213]

A. No, sir.

Q. Now, Exhibit 36—if I may see that—is the

one I have been referring to and I will hand it to

you, having to do with No. 18, who is Harry Cahn,

and a series of betting markers, and the top sheet,

is that correct? A. Yes, sir.

Q. Now, when did you last see those betting

markers and that top sheet and the other docu-

ments contained in that Exhibit 36 before they

were shown to you when you were called in to

prepare this case? Was it not in January, 1949?

A. As a matter of fact, Mr. Cannon, I may
never have seen it before.

Q. These betting markers in Exhibit 36 are the

only ones, as I recall, that have so far been pro-

duced and they cover a week's operation, don't

they?

A. The top sheet covers a week's operations.

The balance, one day.

Q. The top sheet is a recapitulation of the

week's business for No. 18, and for what week

was that?

A. The week ending January 23rd.

Q. 1949? A. 1949, yes, sir.

Q. And they were taken out of your office, were

they not, the day of the seizure?

A. I am not sure they were in my office. They

were on [214] the premises there close by, but I

don't know whether they were in my office or not.
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Q. In other words, is it your experience as a

universal practice that they sent out weekly to

each agent a top sheet? A. That's right.

Q. And appended thereto would be perhaps the

one day's betting markers? A. That's right.

Q. Is that correct? A. That is correct.

Q. And did those betting markers or that top

sheet ever again come back to the company's prem-

ises ? A. Not that I know of.

Q. You don't know of any instance where they

did, do you? A. No.

Q. Then was it the universal practice, so far

as you know, that each agent's betting markers

would be sent to him at the close of each day's

business? A. That's right.

Q. Now, I call your attention to Exhibit 35.

That includes seven small ledger pages of a cash

book, is that correct? A. Yes, sir. [215]

Q. Covering January 17, 1949, to January 22,

1949, is that correct?

A. That is in one group.

Q. One group. Then there are three pages cov-

ering January 23, 1949, to January 26, 1949, is that

correct ?

A. The three pages are part of the seven, Mr.

Cannon.

Q. Part of the seven?

A. Yes, sir, the three sheets are part of the 7.

Q. They are part of the 7? A. Yes, sir.

Q. In other words, there are four sheets cover-

ing the first week I mentioned and three sheets
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covering the four days mentioned, January 23, 24,

25, and 26, is that right? A. That is correct.

Q. What are those books ? A. Cash books.

Q. Daily record? A. Yes, sir.

Q. Of each day's transactions during those ap-

proximately 10 days, is that right?

A. That is correct. [216]

Q. Now Mr. Handley, what about the record,

those daily sheets—withdraw that.

Did you keep such a daily sheet record during

the year 1948 ? A. Yes, sir.

Q. All right. Now as a matter of fact at the

end of the year, the calendar year 1948, you put all

the information, that is a recap of all the figures,

the daily sheets of 1948 into a ledger or book of

some kind or a record by week, didn't you?

A. That is right.

Q. In other words—withdraw that. And is that

not Exhibit 44? A. (No answer.)

Q. I am handing you a document which con-

tains Exhibits 42, 43 and 44 together, so look at

this and see if that 44 is not the transcription by

weeks of the daily occurrences for the year 1948?

A. Not exactly.

Q. All right, wherein does it differ?

A. In pennies.

Q. In pennies?

A. This is in round figures.

Q. In other words the transcription you made
of the daily sheets for 1948, which were similar to

those that I [217] have called your attention to for
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the 10 days of 1949, only differ in odd pennies

from the daily sheets of 1948, is that correct?

A. 44 differs in that I dropped the pennies or

added them.

Q. Now, Mr. Handley, as an expert public ac-

countant and experienced in this line of business,

was there anything improper in recapping those

daily sheets for the year 1948 into weekly sum-

maries for the year 1948 ? A. No, sir.

Q. Was it done for the purpose of hiding any-

thing? A. No, sir.

Q. Now in 1949 for those 10 days, were the

books seized before that recapitulation could be

made? A. That is correct.

Q. And normally you wouldn't make that—with-

draw that. Normally when would you make that

recapitulation by weeks? At the end of the year

or periodically?

A. Toward the end of the year.

Q. And was it not done for the purpose, pri-

marily, of convenience in keeping all of the rec-

ords, all of the pertinent records easily accessible?

A. That is right,

Q. Is that the normal business practice?

A. Yes, sir. [218]

Q. I don't mean only of this business, but I

mean of every business you are acquainted with,

is that right? A. Yes, sir.

Q. Now I would like to look at Exhibit 47.

Do you have it there before you? A. Yes.

Q. I don't know which one it was that Mr.
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Binns called your attention to, but I think I have

enough in mind so I can interrogate you from the

lectern here.

He asked you a question concerning certain

amounts that were transmitted or remitted by the

agents. Do you recall such a question being asked

you yesterday? A. Yes, sir.

Q. Now under what column does that appear,

Mr. Handley, in Exhibit 47

1

A. That would be columns 1, 2 and 4.

Q. 1, 2 and 4? That would show you, say, the

amounts of money—withdraw that. Would that be

cash and credits or just cash?

A. That is cash. No credits involved there at

all.

Q. Cash transmitted by the agent to the com-

pany, is that correct? A. That is correct.

Q. Now you say that ordinarily, so far as you

know, most of the agents were paying or keeping

50 per cent for [219] themselves and paying 50

per cent of the winnings to the company, is that

correct? A. Yes, sir.

Q. Now this—take one figure there, just pick

out any one of those agents and read me off the

figure that was transmitted. I don't care which

one it is.

A. I will have to have another exhibit, Mr.

Cannon.

Q. Which one do you want?

Mr. Beirne: 33.

Q. (By Mr. Cannon): 33. Can you tell me
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which exhibit that would be, Mr. Handley? Maybe
you can't tell me the number but maybe you can

tell me what it is.

A. It is a large exhibit similar to this on which

I have other data recorded.

Mr. Cannon: May I have just a moment, if the

court please. Exhibit 45 I am told.

Q. (By Mr. Cannon) : Now we have handed

you Exhibit 45. Is that the one which shows the

amount of money remitted by the, or paid by the

bookmaker to the company? A. Yes, sir.

Q. Now let us take the first page, just for con-

venience, and pick out any one of the names there.

I don't care which one.

The Court: You are referring to Exhibit 45?

Mr. Cannon: I am referring to Exhibit 45, yes,

if [220] the court please.

The Witness: Take the first one, Johnny.

Q. (By Mr. Cannon) : Take the first one,

"Johnny." Now the first column says "net cash

received $31,752" and you dropped the pennies

there, is that right? A. That is right.

Q. Now that doesn't mean that Johnny, assum-

ing he was paying 50 per cent for the services of

the defendant, actually collected $31,752, does it?

A. That is the amount that he remitted.

Q. That is the amount he remitted but that

didn't take into consideration—withdraw that.

That was the amount which he remitted to the

company for the services they were to render, is

that correct? A. That is my understanding.
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Q. That was your understanding?

A. Yes, sir.

Q. And as against that $31,752 Johnny, this

bookmaker—withdraw that.

The Court: That figure represents half of the

winnings ?

The Witness: No, sir. There are certain adjust-

ments, your Honor. It isn't just half the winnings.

There are certain adjustments.

Q. (By Mr. Cannon) : I think I can illustrate

it. He didn't pay half of the winnings on those

arrangements to [221] the company, did he, Mr.

Handley, always? A. (No answer.)

Q. I will put it another way. Suppose Johnny

had a loss—suppose Johnny had some bad checks

come in or the bettor didn't pay him, would he still

be required under his arrangement to pay the com-

pany the full half of what the bookkeeping record

showed his book had made ?

A. That was the practice.

Q. In other words, if he had his bookkeeping

record—Johnny, the agent, his bookkeeping records

shows that his book had made say $10,000, he would,

under his arrangement, owe $5,000 to the partners,

is that correct? A. That is correct.

Q. Now if he hadn't collected that $10,000 and

somebody, to use a phrase I have lately heard in

the papers "welched," and by that I mean didn't

pay his debt, Johnny would still owe the partners

that half of $10,000, wouldn't he?

A. That is correct.
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Q. And he—the amount that he received might

be considerably less than $5,000?

A. It might be.

Q. Now, there were instances where the bettors

failed to collect—withdraw that. That is instances

where the bookmaker failed to collect from the

bettors the full amount [222] that the bettor owed,

is that correct? A. That is correct.

Q. Now, there are other instances, aren't there,

where the bookmaker wouldn't—I will withdraw

that.

This $31,752 then does not represent what Johnny

collected, is that right?

A. It is not Johnny's record. I don't know

what Johnny collected.

Q. Now, you had some instances, didn't you,

where they did what they called "hedging"?

A. Yes, sir.

Q. Explain that, will you?

A. It is a common term not only to bookmaking

business but the commodity business. Any com-

modity. If you did not desire to take a risk, a

business risk—you have a transaction that must

be consummated and you place part of the trans-

action with someone else. In this case Johnny, as

an example, might have had a $100 bet on a horse

that could conceivably pay 10 to 1. Johnny would

stand to lose $1,000 and not wishing to lose that

much he would give part of the bet to the partners

for their account and not his.

Q. Let me see if I get this. If he got a bet of
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$100 on a horse which might win and he thought

might win and pay 10 to 1, rather than keep that

bet and take the risk of losing $1,000 he could

hedge part of the bet, couldn't he? [223]

A. He could.

Q. And by that you mean he would place part

of the bet with someone else, is that right ?

A. That is right.

Q. Or he could hedge it all, is that right?

A. That is correct.

Q. And by "hedging" it all he would turn the

whole thing over to someone else, is that correct?

A. That is correct.

Q. And he wouldn't participate in the winnings

or losses, would he? A. That is correct.

Q. Now that happened in this case, didn't it?

I don't mean in Johnny's case particularly, but I

mean in connection with the operations of these

four defendants? A. That is right.

Q. And you actually show those hedges, don't

you, on Exhibit 45 in the last column?

A. That is right. [224]

Q. Now, in those cases where he hedges the bet

with the company, say Johnny or Tad or anybody

else, he says in effect, "I don't want this bet, it's

too big a gamble with me, so I want to hedge the

bet," he would say to these four men. Then these

four men of the company would take the risk, isn't

that right? A. That is correct.

Q. And the amount of money won in a case

where he hedged the entire bet to these defendants,
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that entire amount of money won or paid would

come into this column that Johnny had remitted, is

that correct? A. That's right.

Q. So to get back to the proposition again, tak-

ing the example you have mentioned in 45, the

$31,752, that doesn't in any way reflect the actual

amount that Johnny made on his book, does it?

A. No, sir.

Q. Now, Mr. Handley, when we talk about a

book, keeping a book or running a book, what do

you mean by that?

A. Securing some persons who want to bet on

sporting events, such as horse races, ball games,

and one thing and another, and accepting the bets

and financing it in some manner or other, and ob-

taining the results, and generally conducting a bet-

ting business.

Q. What? [225]

A. Generally conducting a betting business.

Q. A betting book? A. A betting book.

Q. So when you speak about a book, there is

nothing mysterious about it, is there? It is a case,

is it not, where a person takes a bet or a series of

bets, and if he loses he pays off, and if he wins,

he collects, isn't that right?

A. That's all there is to it.

Q. That is, he hopes to collect. Now, let's re-

turn to Exhibit 46. A. I have it, sir.

Q. You called to our attention

Mr. Cannon: May I step around here if the

court please?
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The Court: Yes.

Q. (By Mr. Cannon) : You called attention to

certain sheets called sample sheets. Are these the

ones you are exhibiting to me now ?

A. The last two.

Q. You say the last two

?

A. That's right.

Q. On these last two so-called sample sheets

Mr. Cannon: I would like to ask, if the court

please, if I may hold this up to the jury so they

may see what I [226] mean, without comment.

The Court: Yes. You are referring to the last

two pages of the exhibit?

Mr. Cannon : Yes, without comment.

The Court: Of what exhibit?

Mr. Cannon: Of Exhibit

The Witness: 46.

Mr. Cannon: 46.

Q
A
Q
A
Q
A

Whence did you obtain these sample sheets?

Mr. Cobert.

Mr. Cobert gave them to you?

Yes, sir.

Did he tell you where he got them ?

No, sir.

Did he tell you he got them from Mr. Sack-Q
man?

A. He told me that is the way he wanted the

information consolidated, so he could make out

tax returns.

Q. And you followed those columnar headings

in making up the balance of the Exhibit 46, didn't

you? A. That's correct.
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Q. Do you know of anything in Exhibit 46

which you did make out—I am excluding the two

sample sheets. You made up the rest of it, didn't

you? A. Yes, sir.

Q. Do you know of anything in those other

sheets of [227] Exhibit 46 that is untrue or any

false record? A. No, sir.

Q. Do you have Exhibit 33 before you ?

A. Yes, Mr. Cannon.

Q. Some questions were asked you concerning

—

we will take the very one counsel mentioned. It is

under January 22, "Frankie 65 Irving." Do you

have that before you? A. Yes, sir.

Q. Mr. Binns asked you who Frankie was, and

who was he? A. Frankie Stein.

Q. You knew that from the key that you had

in your office and from your acquaintance with

Frankie Stein, is that right?

A. That's right.

Q. Now, who wTas the next man named Don?

You knew that to be Donovan Himebaugh, didn't

you? A. That's right.

Q. Now, on this " Frankie 65 Irving," on Janu-

ary 22, Exhibit 33, you mentioned the fact that

this meant, reflected the fact that Irving paid

Frankie $65, is that right?

A. Not literally, no, sir.

Q. Tell me what you did mean?

A. He got a credit to pay Frankie $65.

Q. He got an instruction on this memorandum

you gave [228] him, you say you put it on a
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marker, but a slip, got an instruction from you to

pay Prankie $65, is that right ?

A. That's right, yes.

Q. And you gave him a credit as against what

he owed the partners for that week or that day,

you gave him a credit, in cash, of $130, is that

right? A. That is correct.

Q. Why did you give him $130 credit instead

of $65?

A. That was the instructions I got from some

of the partners, that is the way that was to be

handled.

Q. And the reason for that was in this particu-

lar instance, that Irving was paying the partners

50 per cent to render him those services you men-

tioned, isn't that correct?

A. That would be correct. The $130 entry would

reflect that, yes.

Q. And that is why the credit that passed to

Irving 's book, as against the money he owed the

partners, was twice 65, so that he wouldn't be pay-

ing double, is that right?

A. That is correct.

Q. To make it clear, if the book, Irving 's book,

made $200, we will say, he would be owing the

partnership $100 under that suppositious case, is

that right? A. That is correct, sir.

Q. So when he paid the $65 to Frankie, he

would have, [229] if it was a cash transaction, he

would have $135 left, wouldn't he?

A. That's right.
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Q. But so as to give him the full benefit of the

$65 payment, they doubled that so that Irving

could get his full per cent, is that correct?

A. That is correct.

Q. And that credit of $130 would be put on

Irving 's top sheet at the end of the week, wouldn't

it? A. Yes, sir.

Q. And was there anything concealed about

that? A. No, no concealment of any kind.

Q. How is that?

A. No concealment of any kind.

Q. As illustrative, Mr. Handley, not illustra-

tive, but to call your attention particularly to these

addresses I have spoken about and the key as to

the addresses, and so forth, I will call your atten-

tion to Exhibit 31, which is before you—well, never

mind. I think it is a matter of argument, so I will

pass it. [230]
* * *

Q. (By Mr. Cannon) : Mr. Handley, you were

acquainted, were you not, you testified you were

acquainted with Donovan Himebaugh?

A. Yes, sir.

Q. Do you know whether he did any messenger

work for this company? A. I believe he did.

Q. And the Harry Fain, whose real name is

Harry Feinstein, are you acquainted with him?

A. Yes, sir.

Q. What kind of work did he do ?

A. A dual capacity.

Q. Was he a clerk? A. He was a clerk.
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Q. And was tie a bookmaker, too?

A. He was.

Q. And Walsh, the defendant, was he a clerk,

do you know?

A. He was a clerk. I don't recall whether he

was an agent or not, but he was a clerk. [231]

Q. Was he bookmaker—an agent, I mean?

A. I am not positive, Mr. Cannon.

Q. What about Schwartz? Did he keep a book?

Mr. Robinson: I am going to object to the ques-

tion in the form it is asked on the ground it is

calling for a conclusion of this witness.

Mr. Cannon: It is cross-examination. I will

change it though so as not to offend.

Q. (By Mr. Cannon) : Did Mr. Schwartz work

there? A. Yes, sir.

Q. As a clerk? A. Yes, sir.

Q. Do you know whether or not he also acted

as an agent or a bookmaker?

A. I am not positive.

Q. What about Romano who is named in the

indictment ? A. He was a clerk.

Q. Was he also a bookmaker?

A. I don't remember that.

Q. You don't remember? A. No.

Q. What about Mr. Searle?

A. He was a clerk.

Q. You don't know whether he was a bookmaker

or not? A. I don't know that. [232]

Q. And Miss Velan? A. She was a clerk.

Q. And Mr. Burns?
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The Court: Mr. Burns'?

Mr. Cannon: Mrs. Burns, I beg your pardon.

The Witness : She was a clerk.

Q. (By Mr. Cannon) : And Mr. Weiss?

A. Clerk.

Mr. Cannon: That is all, your Honor.

Cross-Examination

By Mr. Robinson:

Q. Mr. Handley, you have already talked about

your occupation at—I have forgotten the address.

Would you mind repeating that again ?

A. 1749 East Florence.

Q. Now outside of acting as a CPA did you

have any other duties at that address %

A. No, sir.

Q. Were you present every day at that address %

A. No, sir.

Q. Did you work at night at that address ?

A. Occasionally.

Q. How often would you say you worked at

night? A. Just occasionally.

Q. And at the time that you worked there, day

or night, [233] your duties were strictly keeping

records and accounts and bookkeeping, is that

right? A. That is right.

Q. Now on the days that you would work there

about how many hours would you say you might

spend there a day I A. 10 or 12.

Q. Was your work room, shall we say that, or
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office, was it separate, say, from where other people

were working at that address?

A. I had an office, private office, yes.

Q. Private office? A. Yes.

Q. Now as a matter of fact most of your knowl-

edge of what transactions other employees were

engaged in came really through hearsay, did it not,

Mr. Handley? A. It may have.

Q. Most of your time there was spent on your

own duties? A. Yes, sir.

Q. As a matter of fact you didn't spend a great

deal of time noticing what other employees actually

did, did you, yourself? A. That is right.

Q. Now I believe you testified that you made

up the weekly payrolls, is that correct?

A. Yes, sir. [234]

Q. Would you mind telling the court and jury

the form of such transactions, making up the

weekly payroll?

A. Generally I go to my files and get the payroll

for the week before and make one identically the

same but without the sums of money. Present the

payroll to one of the partners and ask him to ap-

prove it, not only as to employee but as to the

amount.

Q. And then what?

A. Then those employees who were to be paid

in cash I would draw the funds in the exact amount

required to pay them individually and provide the

withheld taxes and social security and withheld
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taxes and social security taxes to be deposited in

the bank.

Q. And }^ou would put the cash in a pay enve-

lope or something like that?

A. Put it in an envelope.

Q. So actually in form the method by which

you made out the payroll was really nothing differ-

ent than any other large size organization would do

with the possible exception it was in cash ?

A. No, nothing unusual about it.

Q. You made deductions, did you, for social

security, withholding and so forth? A. Yes.

Q. Based upon the amount of the salary? [235]

A. That is right.

Q. Now, did anybody else as far as you know,

having anything to do with the making up of the

payroll for the year 1948 ?

A. I think there are a couple—I know there

are a couple of payrolls there in Mrs. Welch's

handwriting, but they were made at my request so

the answer is

Q. Under your direction?

A. Under my direction entirely. I had the en-

tire responsibility for it.

Q. Now I believe that—do you happen to have

Exhibit 33 there? A. Yes, sir.

Q. Did the clerk, I believe—did he mark those

pages yesterday with paper clips on which there

seemed to be handwriting which you yourself did

not do? A. Yes, sir.

Q. Now, would you do this? Just for speed
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would you go through those right away, real

quickly, and take a glance at them right now ?

The Court: Have you finished?

The Witness: Yes, sir.

Q. (By Mr. Robinson) : Now, Mr. Handley,

calling your attention to those marks on which you

have indicated you recognize Mr. Blum's handwrit-

ing, and I believe there was [236] perhaps four or

five different writings, is that right ?

A. I believe so.

Q. All of those, am I correct in saying, are on

separate pieces of paper than from the actual book

itself? A. That is right.

Q. They are attached to the book, are they not?

A. Yes, sir.

Q. When you first saw those writings they came

on the little individual pieces of paper themselves,

did they not? A. Yes, sir.

Q. They were never in—in other words, you put

them into the book yourself? A. Yes, sir.

Q. Mr. Blum did not write in the book?

A. No, sir.

Q. As far as you know did Mr. Blum ever have

occasion to even see the book ?

A. I doubt it.

Q. Now, Mr. Handley, were there times to your

knowledge when certain employees who were sched-

uled to work day shift or night shift or whatever

it might have been, would have somebody substi-

tute for them? A. Yes, that has happened.

Q. Now when that did happen—in other words
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if somebody substituted in the place of a regular

employee, as [237] far as the bookkeeping was con-

cerned, the payroll was still made out to the perma-

nent employee, is that correct?

A. That is correct.

Q. So then there would be numerous occasions

when this book would reflect a payroll to an indi-

vidual which might not necessarily represent in-

come to that individual if he was—if he had to pay

it to somebody else, is that correct ?

A. You said " numerous occasions. " There were

some occasions. I don't know how numerous they

were. I know there were some occasions.

Q. You know it did happen?

A. It did happen.

Q. And it happened with more than one perma-

nent employee ? A. That is right.

Q. So that actually what your payroll books

indicate as far as these employees are concerned,

is what the partnership paid to the employee and

not necessarily represent the income to the em-

ployee ?

A. That is what the partnership paid to the

employee.

Mr. Robinson: Your Honor, I would like to in-

terrupt for a second while I am on that point.

I feel that there is a little doubt now that these

books, as far as the payroll is concerned, qualify

as a business entry or entries kept in the usual

course of business. [238] In other words, the wit-

ness has testified that on certain transactions they
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do not necessarily reflect the truth of the matter

asserted in the book and therefore

The Court: I don't so understand his testimony.

He says it reflects what was paid to the employee.

Now, they don't purport to reflect what the em-

ployee did with the money. Do they?

The Witness: They do not.

Q. (By Mr. Robinson) : Let me ask a couple

more questions along that line. By way of illustra-

tion if employee X were steadily employed, say

five days a week, and received compensation based

either weekly or periodically, at the end of the

week you would draw a voucher based upon that

employee's salary as you knew it from the weeks

past, is that correct? A. Yes.

Q. Now if that employee perhaps did not work

one or two days that week but had somebody else

work for him, that same salary would be paid to

the employee on which you kept your regular

vouchers even though it may not necessarily rep-

resent what he himself earned, is that correct?

A. If the payroll was approved by one of the

partners. [239]

Mr. Robinson: Your Honor, the only thing I

would like to have is perhaps an instruction limit-

ing the scope of what this payroll account shows,

merely to what was actually paid to the employees

and not necessarily what he earned.

The Court: We will take the matter up at the

proper time, Mr. Robinson. I don't feel this is an
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appropriate time to go into that. The evidence isn't

all in.

Mr. Robinson: All right, your Honor.

The Court : Put your next question.

Q. (By Mr. Robinson) : Now, Mr. Handley, I

believe you did testify that there were occasions

during the early part of 1949 in which you filled

out income tax returns for certain employees of

the partnership. A. That's right.

Q. Is that correct*? A. Yes, sir.

Q. Do you recall any of the people that you did

make them out for at this time ?

A. Mr. Himebaugh

Q. First, just tell me yes or no, whether you

recall. A. Yes, I do.

Q. Do you recall whether or not you made one

out for Mr. Blum 1

? A. I am not sure. [240]

Q. Is there any way that you would be able to

check back through some data you might have at

home ? A. I have files on it, yes, sir.

Q. You don't have that here? A. No, sir.

Q. There wTere certain employees for whom you

made out income tax forms before the date of the

seizure of the books? A. I don't know.

Q. You could tell by looking at your records?

A. Very likely, yes, sir.

Q. In your presence or to your knowledge, did

the defendant Blum ever discuss the subject of

evasion of income tax? A. No, sir.

Q. Did the defendant Blum have any access to

your books of account at any time ?
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A. No, sir.

Q. Did the defendant Schwartz at any time, to

your knowledge, discuss the possibility of evading

federal income tax? A. No, sir.

Q. And did he ever have any access to the

books? A. No, sir.

Q. I will frame the same question as far as

the defendants [241] Burns and Velan are con-

cerned. A. Same answer.

Q. Your answer would be the same ?

A. Same answer.

Mr. Robinson : I have no further questions. [242]

* * *

Cross-Examination

By Mr. Poye:

Q. Mr. Handley, calling your attention to Gov-

ernment's Exhibit 33. Do you have it present

there? A. Yes, sir.

Q. Now my page here is marked page 110, I

believe. That indicates the little slips that were

attached to 7/17. Amongst those slips is one with

a caption " Business Equipment Company" and so

forth, printed on it, and then underneath it is

written what looks to me like "no Ford" and then

a checkmark and then a line and "Joe Weiss, $60"

with a little line under it and underneath that

"West." Do you find that? A. Yes, sir.

Q. What does that mean?

A. It is a memorandum made by myself to the

effect that there w^ould be no employee Ford for
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the week, no salary paid to the employee Ford for

the week and that Mr. [244] Weiss would be paid

$60 and I believe that it is daytime instead of

night and would be paid through agent West.

Q. Paid through agent West?

A. Yes, sir.

Q. Now would Mr. Weiss appear on, I believe it

is, Government's Exhibit 31, the payroll account

for that week? A. He does not.

Q. You have stated that Mr. Weiss' position

was a clerk. I suppose that is a phone clerk. In

other words, he was a mere employee of these

partners or this company as you may term it?

A. He was an employee, yes, sir.

Q. And yet he doesn't appear on the payroll

for that week but he was to be paid $60 that week?

A. He was to be paid by way of a credit of $60

for that week, yes.

Q. And now I will refer to the next sheet which

I show to be 7-24 and there I see "Joe Weiss" at

the bottom of that sheet under the list of the names.

"Joe Weiss $60" and a checkmark. "West" and

two checkmarks. Now just what does that entry

mean?

A. That the first checkmark that I made a

credit voucher and the second apj)arently was an

error and I had to go back and check it again.

Q. What does the "Joe Weiss $60 West"

mean? [245]

A. Oh, Joe Weiss is the employee and $60 is

the amount of credit to be issued and the "West"
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is the agent through whose account I was to

Q. I understand from your previous testimony

that that $60 is strictly a credit and not cash?

A. That is correct.

Q. No cash was given to West, whoever that

may be, for the benefit of Mr. Weiss ?

A. I didn't give him any cash nor do I know
of anybody that did.

Q. It was a credit transaction?

A. That is right.

Q. Now then—oh, incidentally, I notice that the

only one here whose name is carried in full is Joe

Weiss. The others all have nicknames. Did he

have a nickname % A. Joe is all.

Q. How does it happen he is the only one here

with a full name and everyone else with a nick-

name?

A. Merely a coincidence. I believe later on he

will appear as Joe W.
Q. Did you ever pay Weiss ?

A. Not that I recall, no. [246]

Q. He doesn't appear on the payroll at all?

A. I don't know. I don't recall whether he does

or not.

Q. This entry means if he was paid at all he was

paid by West?

A. It means West was given credit with which

to pay him.

Q. West was given the credit with which to pay

him? A. Yes, sir.

Q. But you don't know that he was paid?
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A. No, sir.

Q. You don't know that he received any com-

pensation whatsoever ? A. No, sir.

Q. Do you know the hours he worked or the time

he worked? A. I don't recall.

Q. Would you have known at the time ?

A. Very likely.

Q. Were you keeping track of the hours? Did

they punch a clock or something like that ?

A. No, sir.

Q. Was he an employee of the company or was

he an employee of this West f

A. I don't know how to answer that. [247]

Q. You do know or you don't know?

A. I don't know how to answer it. He appears

here with other employees. Whose employee he was

is something I can't answer.

Q. He appears here as other employees of the

partnership, but he isn't on the partnership payroll?

A. He isn't on the partnership cash payroll.

Q. He is not ? A. He is not.

Q. In other words, he received only compensa-

tion for the hours he put in there or whatever work

he may have done, he received compensation, to the

best of your knowledge, and you kept the books for

this party West?

A. He received it from someone other than me.

I didn't pay him, as far as I know.

O. Who is west?

A. I don't know. I don't recall.
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Q. Do you know whether Mr. Weiss ever re-

ceived any money? A. No, sir.

Q. Did you ever make an income tax return for

Mr. Weiss? A. I don't recall that either.

Q. Did Mr. Weiss ever have access to these

books, either to this or to Exhibit 31? [248]

A. No, sir.

Q. Any of the books? A. No, sir.

The Court: By "this," you refer to what ex-

hibit?

Mr. Poye: Exhibit 33, your Honor. He stated

he didn't have access to any of the books.

Q. Not having access to any of the books, of

course, he had no opportunity to make an entry in

any of the books? A. He didn't.

Q. Did he ever discuss with you income tax

evasion ? A. No, sir.

Q. Did you ever hear him or to your knowledge

did he ever discuss that with anyone ?

A. No, sir.

Mr. Foye : That's all, your Honor.

The Court: Mr. Fischer.

Cross-Examination

By Mr. Fischer

:

Q. Mr. Handley, did you have access at all times

to the books and records that were at your disposal ?

A. Yes, sir.

Q. That you worked with? A. Yes, sir.

Q. You were never told to conceal any of them,

were [249] you ? A. No, sir.
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Q. Mr. Handley, when it comes to setting up

systems of accounting for various enterprises, there

isn't one stock system that is used? I mean each

accountant will use his own system more or less,

isn't that so? A. That is a fact.

Q. As the business progresses and grows, they

may vary the system here and there, is that a fact ?

A. That is a fact.

Q. You know what a wash account is, do you

not ? A. Yes.

Q. Can you explain what a wash account is?

A. A wash account is sometimes also known as

a suspense account, an account in which entries are

made temporarily and with the thought in mind,

the intention of removing the entries in their en-

tirety or in part later.

Q. What is the entry removed to or for?

A. Some other account.

Q. Some other account?

A. And to get it out of the wash account so the

wash account is ultimately zero.

Q. Is the wash account synonymous with memo-

randum account or offsetting account?

A. They are synonymous. [250]

Q. Isn't a wash account very often used to re-

cord or enter similar credits and expenses that offset

one another and equalize one another?

A. Might be used for that, yes, sir.
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Q. In that case, if that wash account were added

to net receipts, you would have gross receipts, I

mean if a given expense and credit were added to

net receipts or other receipts, you would have your

gross receipts, isn't that correct?

A. That's right, yes.

Q. Eeferring again to the books of account, you

recall the special payroll account, which is Exhibit

33, I believe? A. Yes, sir.

Q. Is that used synonymously in your records

with employee agents credits'? Is that the same

thing? It is used in Exhibit 47.

A. I didn't use the last phrase. I believe it

would mean the same thing, yes.

Q. It would mean the same thing?

A. Yes.

Q. Is there anything wrong with using a wash

account? A. No, sir.

Q. It is used regularly in various businesses, is

it not? [251] A. Yes, sir.

Q. With regard to codes and symbols, are they

used by accountants in their practice?

A. They may be, yes.

Q. They may be? A. Yes.

Q. Is there anything wrong with the use of

codes and symbols? A. No, sir.

Q. They are used in various businesses?

The Court: By " anything wrong," do you mean

is it good accounting practice?

Mr. Fischer: Is it good accounting practices,

yes. I beg your pardon, your Honor.
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The Witness : It is good accounting practice.

Q. (By Mr. Fischer) : You know Mr. Hime-
baugh, do you not I A. Very well.

Q. You made out an income tax return for him,

did you not 1 A. I did.

Q. Referring to Exhibit 45, I believe, Cap is

Mr. Himebaugh, is he not ? A. Yes.

Q. And that 11278 representing net receipts, that

was made by you ! [252] A. Yes, sir.

Q. At the time you made Mr. Himebaugh 's in-

come tax return, none of the records of the company

were available to you, they had been seized, isn't

that a fact? A. That is a fact.

Q. So that at the time you made Mr. Hime-

baugh 's return, you had to estimate it, what the

amount was?

A. Mr. Himebaugh estimated his income and I

prepared the return on that basis.

Q. Mr. Himebaugh was, according to your rec-

ords, one of the bookmakers for the company, was

he not? A. Yes, sir.

Q. He also delivered the markers?

A. Yes, sir.

Q. That were prepared by the company ?

A. Yes, sir.

Q. He was employed and he worked in both

capacities, did he not? A. He did.

Q. At the time you made out his return for

him, did he say anything to you about the fact

that he couldn't collect certain sums due him?

A. Yes, sir.



United States of America 569

(Testimony of Cameron L. Handley.)

Q. Did Mr. Himebaugh at the time make any

reference to [253] evading his taxes'?

A. No, sir.

Q. Did he ask you to aid him to evade his taxes ?

A. He did not.

Mr. Fischer: That will be all, Mr. Handley.

Thank you.

The Court: Any further cross-examination,

gentlemen ?

(No response.)

Any redirect?

Mr. Binns : Yes, your Honor. [254]

Redirect Examination

By Mr. Binns

:

Q. Mr. Handley, referring you to Government's

Exhibit 45 do you find it there ?

A. I have it, Mr. Binns.

Q. Now then referring you to that first line,

4 'Johnny $31,752," as I understand that figure was

kept for the purpose of the four partners, is that

correct? A. Yes, sir.

Q. And that did not reflect what Johnny had

kept for himself? A. That is correct.

Q. In order to find what Johnny had kept for

himself you would have to have his booking markers

for the year and his top sheet or a set of books made

from them, is that correct?

A. A set of books made from them, yes.
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Q. And if the betting markers were all de-

stroyed, all traces of Johnny's income is gone?

A. Unless he kept further records.

Q. But you can't use these records to tell what

Johnny made? A. No, sir.

Q. Now then calling your attention to that figure

of $31,752, I believe you testified that that repre-

sents the [255] amount of money that the partners

got from Johnny? A. I did inadvertently.

Q. That isn't correct, is it ?

A. That is not correct.

Q. The amount of money that the partners got

from Johnny is reflected on Exhibit 42, isn't it?

The Court: Exhibit 42?

Mr. Binns : Yes. Exhibit 42.

The Court : Do you have that before you ?

The Witness: I don't believe I have.

Mr. Binns:. I thought it was up there.

The Witness: Here is 42. Hold everything, I

have got it. Yes, that is correct, Mr. Binns.

Q. (By Mr. Binns) : And was the figure that

the partnership got from Johnny—what was that

figure? A. $25,848.

Q. Now, that is the actual cash they got in their

hand from Johnny, isn't it?

A. That is correct.

Q. Now why, when you were summarizing John-

ny's production for the year, did you use the figure

$31,752?

A. Exhibit 45 is a statistical document and by
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comparison with this exhibit 42 I prepared that on

the basis that Johnny gave the partnership the

$25,000 and gave to these other people, as an as-

sumption, that he gave these other [256] people

$5900 for their account.

The Court: Whose account?

The Witness: Partnership account.

Q. (By Mr. Binns) : In other words, as an

example, if you owed me $20 and handed me $15

and I said to give that fellow over there $5 for

me, that would be the $20. A. Yes, sir.

Q. And what you are doing in 45 is adding up

the amount I have given to the partnership plus the

amount I have given to somebody else for the

partnership ?

A. Yes. And I inadvertently testified to the con-

trary a while ago.
# # *

Q. (By Mr. Binns) : Now, then, Mr. Handley,

calling your attention to Exhibit 33, which is the

agents special account. A. Yes, sir. [257]

Q. Let us look at the fourth line, "Eli, $100.

A. A." A. What page, sir?

Q. The first page for January 22nd.

A. Yes, sir.

Q. A. A. is the agent, isn't he?

A. Yes, sir.

Mr. Binns: Can you see that, your Honor?

* * *

Q. (By Mr. Binns) : Now then, agent A. A. for

the week of 1-22, for example, owed—had made on
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his book $400. That would be the first figure repre-

sented, wouldn't it, on top of that top sheet that

we have given him, $400 ? A. Yes.

Q. Now then, ordinarily he would turn into the

partnership $200, wouldn't he? A. Yes, sir.

Q. That is how much the partnership had com-

ing, $200? A. Yes, sir.

Q. Now then, in that week there is indicated

that A. A. is given a credit to Eli for $100 ?

A. Yes, sir.

Q. Now then, you say that you would put in a

marker for $200, is that correct? [258]

A. That is correct.

Q. That $200 would be deducted from the $400,

wouldn't it? A. That is right.

Q. And that would leave $200, wouldn't it?

A. Yes, sir.

Q. Then that $200 would be divided 50-50,

wouldn't it? A. Yes, sir.

Q. And A. A. would give to the partners $100?

A. Yes, sir.

Q. Is that correct? A. Yes, sir.

Q. And he would give Eli $100?

A. That I don't know.

Q. He should have given Eli $100?

A. He got credit for giving Eli $100.

Q. So the $100 plus the $100 he had given Eli

would equal the $200 the partners were supposed to

get?

A. Yes, sir.

Q. And he had $400 and he gave the partnership

$100 and he gave Eli $100 and he had the $200 he
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was supposed to keep? A. Presumably, yes.

Q. That is the way it worked? [259]

A. That is the mechanics of it, yes.

Q. Now then, looking at Page 1 of Exhibit 33,

the page designated as January 22nd, was Prankie

paid that $65, as far as you know, in cash?

A. I don't know, sir.

Q. You don't know how he got it?

A. I don't know.

Q. Now then, can you answer me this question.

Looking at that page of January 22nd, were social

security deductions or withholding deductions made
on the basis of the figures that are indicated after

the names of the employees? A. Not by me.

Q. Did you ever bring that fact to the attention

of any of the partners?

A. I think it has been discussed, yes.

Q. All right. Who did you discuss it with?

A. Well

Mr. Cannon: I object to it as speculative.

The Court: Overruled.

The Witness : From my memory I imagine, per-

haps all of them. That is from memory.

The Court: You are testifying from memory.

Is that your best recollection?

The Witness : That is my best recollection, your

Honor.

Q. (By Mr. Binns) : What was said concerning

the fact [260] deductions were not being made for

social security and withholding?
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A. I can't recall the exact conversations now. I

don't remember, Mr. Binns.

Q. What were you told concerning it?

A. There was an arrangement that they had.

The Court: Now, you are talking about an ar-

rangement. The question was what were you told.

The Witness: Now that I can't answer directly,

either.

Q. (By Mr. Binns) : When did you first start

working there?

A. Oh, I would say in the late spring of 1947.

Q. At the time you went there was there an

account such as this? A. Yes.

Q. And employees were being taken care of by

this method? A. Yes, sir.

Q. Do you know when it started?

A. No, sir.

Mr. Binns: Counsel has had copies of these

furnished them.

(Documents handed to counsel)

The Court : You are referring to a document not

heretofore marked. [261]

Mr. Binns: Yes, your Honor. Your Honor, may

I have these four white columnar sheets containing

lists of printed names marked next in order for

identification ?

The Court: They will be marked Government's

Exhibit—what is the number, Mr. Clerk?

The Clerk : 48 for identification.
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(The document referred to was marked Gov-

ernment's Exhibit 48 for identification).

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 48 for identification. Have
you ever seen those before ? A. Yes, sir.

Q. Are those the lists that you referred to in

your cross-examination that were in your desk ?

A. I don't believe they were in my desk, Mr.

Binns.

Q. Do you know where they were?

A. (No answer)

Mr. Cannon: I couldn't hear the answer.

The Witness: I don't believe they were in my
desk.

Q. (By Mr. Binns) : Do you know where they

were?

A. Around the premises at 1747 or 1749 East

Florence. [262]

Q. And that would be available to you at all

times ? A. At all times.

Q. Calling your attention to the reverse side of

the third sheet, will you look at those names?

Mr. Cannon: May I step up there to look at

them, your Honor?

The Court : You may.

Mr. Binns: I might point out, your Honor, for

assistance of counsel, that we photostated that re-

verse side on a separate sheet in the photostats.

The Court: Numbered, or otherwise designated?

Mr. Binns: It is attached to the same group of
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photostats, your Honor, but it is on a separate

sheet as being a separate side.

Mr. Cannon: I have the photostat now, your

Honor.

The Court : Very well.

Q. (By Mr. Binns) : You have seen that re-

verse side before, Mr. Handley? A. Yes, sir.

Q. What is it? A. A list of employees.

Q. Now, then, is that the list you testified that

had the names of all the employees ?

A. I believe it is, yes.

Q. Now, then, calling your attention to [263]

Government's Exhibit 33, the page designated as

1-22, you will find almost at the bottom of the first

column the name Jack H. A. Yes, sir.

Q. Do you find Jack H in Government's Exhibit

No. 48? A. No, sir.

Q. Calling your attention below that, do you

find the name Jerry ? Do you know who Jerry was ?

A. I am not sure, no, sir.

Q. Now, then, going back to the first page of

Government's Exhibit 48 for identification, do you

find A. A., Hank Gronich, 2506 Hillcrest Drive? Is

that correct? A. That's right, sir.

Q. Now, then, this is the list you testified con-

tained the names and addresses of all the agents ?

A. Yes, sir.

Q. Let's go down that list for a moment. Do you

find the word Art and after that Bill Schwartz?

A. Yes, sir.
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Q. Do you know if that is the defendant Bill

Schwartz ? A. I believe it is.

Q. Now, then, below that

The Court : Is that Wilbert Schwartz ?

The Witness: It says Bill here, your [264]

Honor.

The Court: Are you referring to the defendant

Wilbert Schwartz?

The Witness: Yes, sir.

Q. (By Mr. Binns) : Below that, you find the

word written there '
' Blanchard. '

'

A. Yes, sir.

Q. Do you have any name and address for

Blanchard % A. No, sir.

Q. Let's go down further to Bob. After Bob it

says Harold, doesn't it? A. Yes, sir.

Q. And then an address ? A. Yes, sir.

Q. And then after the word "Bud"?
A. Yes.

Q. It says Bud Emerson, care of A. B. C. ?

A. Yes, sir.

Q. Do you know the address of Bud Emerson?

A. Just care of A. B. C.

Q. Do you know if that was his first name,

Bud ? A. No, sir, I did not know the man.

Q. Do you know if that was a nickname?

Q. I didn't know that either.

Q. Then we go down to the word Buster.

A. Yes, sir. [265]

Q. After that we find Buster Kelly.

A. Yes, sir.

Q. Is there any address? A. No, sir.
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Q. Let's go down to the word Clark.

A. Yes.

Q. It says care of Curly. A. Yes, sir.

Q. Is there any address? A. No, sir.

Q. Do you know who Clark was ?

A. I don't recall now.

Q. Now, then, we go down to the word Dew, and

it says care of Blackie. Do you know who Dew was ?

A. No, sir.

Q. Do you know who Blackie was?

A. I don't recall now, no, sir.

Q. The next one is No. 82. A. Yes, sir.

Q. It says care of Pat. A. Yes, sir.

Q. Do you know who Pat was?

A. No, I don't, no, sir.

Q. Do you know who 82 was ?

A. No, sir. [266]

Q. I think you testified that they regularly used

these code names as nicknames around the plant

there ? A. Yes, sir.

Q. Did they call No. 82, 82? A. Yes, sir.

Q. And how about when 303 came in, did they

call him 303? A. 303, yes, sir.

Q. And when Harry Cahn came in, did they call

him 18? A. Either that or H. C.

Q. They didn't use his name Harry Cahn?

A. No, sir.

Q. Going further down the list, we find Earl. It

says "care of Buster." A. Yes, sir.

Q. Do you know who Earl was. A. No, sir.

Q. Do you know who Buster was ?
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A. Yes, sir.

Q. What was Buster's address ?

A. I don't know.

Q. We go down to 55th Street.

A. Yes, sir.

Q. It says care of Jenkins. [267]

A. Yes, sir.

Q. Do you know who 55th Street was?

A. No, sir.

Q. Did you call him 55th Street when he came

in? A. I don't remember the man.

Q. Do you know who Jenkins was?

A. Yes, sir, I remember there was a Jenkins,

but I don't know his name.

Q. We go down to Guy. It says "Leon, care of

Paddock." A. Yes, sir.

Q. Do you know who Leon was ?

A. Yes, sir.

Q. Who was Leon? A. Purra.

Q. Who was Paddock?

A. A cocktail bar down the street here.

Q. Turning the page, we find a page that starts

with Jack, Jack K. A. Yes.

Q. Going down that page, we come to May, care

of Buster. Do you know who May was?

A. I am sorry, sir, I have lost the place here.

Q. And you still don't know Buster's address?

A. No, sir. [268]

Q. Do you find the name Pinkie ?

A. Yes, sir.

Q. Care of Cap ? A. Yes, sir.
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Q. Do you know who Pinkie was ?

A. No, sir.

Q. And Cap was Donovan Himebaugh?
A. Yes, sir.

Q. Do you know what his address was?

A. No, sir, I don't.

Q. We find the name Rice crossed out and Rex
written in. A. Yes, sir.

Q. After that we find the name Bill Emery.

A. Yes.

Q. Then it says care of Blue.

A. Yes, sir.

Q. Do you know Bill Emery's address

?

A. No, sir.

Q. Do you know who Rex was ?

A. No, sir.

Q. We find down at the bottom of the page

Vince. A. Yes, sir.

Q. Care of Johnny. A. Yes, sir. [269]

Q. Do you know who Vince was ?

A. No, sir.

Q. Do you know who Johnny was?

A. Yes, sir.

Q. Who was that? A. Johnny Buford.

Q. And after that we have written "Auto Park."

A. Yes, sir.

Q. That was not the name of a person, Auto

Park, was it?

A. I don't know what that notation is there

for.
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Q. You have two other sheets there which are

all crossed out? A. Yes, sir.

Q. What are they?

A. The other two, the ones that are not crossed

out are an amendment of the two that are crossed

out.

The Court: Still referring to Exhibit 48 for

identification?

The Witness : Yes, sir.

Q. (By Mr. Binns) : The two that are crossed

out are old sheets and the two that aren't crossed

out have been substituted for them?

A. That is correct.

Mr. Binns: I will offer 48 in evidence at [270]

this time, your Honor.

The Court: Any objection? Exhibit 48 for iden-

tification is received in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit No.

48.)

Mr. Binns: I wonder, your Honor, if I might

pass that exhibit to the jury.

The Court: Did you have an objection?

Mr. Beirne: No objection, your Honor. May I

inquire how many sheets there are? We have sep-

arate photostats here and I wonder how many are

in this exhibit.

Mr. Binns : I will read the first line of each one

and they can get theirs in order. The first sheet is

Jack, Jack K.
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Mr. Bierne : The first is Jack K ?

Mr. Binns : Yes, 7510 Oakwood.

Mr. Bierne: All right.

Mr. Binns: The second sheet is all crossed out

and starts with A. A., Hank Gronich.

The third sheet is all crossed out and starts with

Jack, Jack K.

The fourth sheet is probably a half page of names.

Mr. Beirne : Starting with

Mr. Binns: Starting with I. Sternberg. That is

the reverse side of 3, and the last sheet starts A. A.,

Hank [271] Gronich.

Mr. Beirne: That makes six pages, five pages

and a reverse side.

Mr. Binns : Pour pages and a reverse side.

May I exhibit this to the jury, your Honor? Gov-

ernment's Exhibit 48?

The Court : Do you wish to take the time now ?

Mr. Binns : I believe they can pass it along dur-

ing the testimony.

The Court: Any objection to passing Exhibit 48

to the jury at this time?

Mr. Beirne: I don't think the exhibit should be

passed while the jurors are listening to testimony,

if the court please.

The Court : I would suspend examination of the

witness while they examine the document.

Mr. Binns : Withdraw it.

The Court: The government has withdrawn the

request, as I understand it.

Mr. Binns: Yes, your Honor.
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The Court: Put your next question.

Q. (By Mr. Binns) : Mr. Handley, your office

was in the same building as the office of the four

defendants, Kogus, Rockwell, Cobert and Kobey,

wasn't it? A. Yes, sir. [272]

Q. This cash book wasn't maintained weekly,

but day by day, wasn't it?

A. It was a continuous record.

The Court: By "this cash book," [273]

Mr. Binns: Pardon me, I am referring to Ex-

hibit 35 which is before you, I believe.

The Witness : Yes, sir.

The Court : Is that what you understood 1

The Witness: Yes, sir.

Q. (By Mr. Binns: And it was kept daily as

the various transactions went on, is that correct?

A. That is correct.

Q. Who actually made up those top sheets sim-

ilar to the one that is on top of Exhibit 36?

A. Day by day entries were made by those per-

sons who were checking the accuracy of the betting

markers.

Q. And who would that be?

A. Well, various people—whoever was working

at night.

Q. Would that mean Mr. Blum?

A. Not necessarily.

Q. He did some of it? A. He may have.

Q. Did you do some of it?

A. Upon occasions.
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Q. And the defendant Phil Cobert did some of

it?

A. Wouldn't be likely to enter them during the

week.

Q. Would he do it on Saturday ?

A. Yes, sir. [274]

Q. And how about Marvin Kobey?

A. No, sir.

Q. How about Albert Kogus?

A. He might on Saturday.

Q. Did you ever see him do it ? A. Sir ?

Q. You have seen him do it on Saturday?

A. Occasionally on Saturday.

Q. How about Harry Rockwell ?

A. I don't think so. I have never seen him make

entries.

Q. Now the group which came in and seized your

records, was the corporation commissioner's office of

the State of California, was it not?

A. Yes, sir.

Q. There weren't any Federal officers along?

A. Not that I know of.

Q. And you were allowed access to all of the

books and records in order to prepare the income

tax return for 1948, weren't you?

A. Whose income tax return ?

Q. Income tax return of the partnership?

A. No, sir.

Q. Didn't you come down to make statistical rec-

ords which was furnished to Mr. Sackman ? [275]
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A. That is right ; I did copy some papers for Mr.

Sackman.

Q. And you were furnished all the papers that

you wanted, weren't you?

A. The answer to that question is yes.

Q. And are you acquainted with how many pages

of the cash book were taken by the Corporation

Commissioner on January 27th?

A. Seven, I believe.

Q. That was all the pages of the cash book that

the Corporation Commissioner got?

A. So far as I know.

The Court: Now are you referring again to an

exhibit?

Mr. Binns : 35, your Honor.

The Witness: 35.

Q. (By Mr. Binns) : Now then as you prepared

income tax returns for these various bookie agents

who came in to you, did they bring in a set of books ?

A. No, sir.

Q. Did any of them have any books.

A. No, sir.

Q. They came in and gave you an estimate,

didn't they?

A. That is my best recollection at the moment,

yes.

Q. Now then calling your attention to Exhibit

47. May I have Exhibit 47? [276]

(Document handed to Mr. Binns.)

Q. (By Mr. Binns) : Who did you say gave you

those two last sheets which you say were samples?



586 Marvin Kobey et al. vs.

(Testimony of Cameron L. Handley.)

A. You say 47 or 46, Mr. Binns? This is 47.

Mr. Binns : Mr. Clerk, do you have 46 ?

The Clerk: Here is 46.

Mr. Binns: Your Honor, I will withdraw that.

Q. (By Mr. Binns) : Calling your attention to

Exhibit 46, the last two pages thereof, which I think

you testified were a sample. Who gave you that?

A. Mr. Cobert.

Q. Were you aware when that was given to you

that the figures contained thereon are the figures

from the partnership 1947 return ?

A. No, sir.

Q. Did you ever have a chance to compare the

return with those figures ? A. No, sir.

The Court: Are you referring to some exhibit?

Mr. Binns: I am referring to the partnership

return for 1947 in evidence, your Honor, as Ex-

hibit 4.

Q. (By Mr. Binns) : Calling your attention to

the last page of Exhibit 46, we find under salaries

"$27,074.50." Calling your attention to Exhibit 4 of

the 1947 partnership return, you find salaries $25,

074.50. You never knew that? [277]

A. No, sir.

Q. Did you ever file any tax returns with th

Federal Government on behalf of those four indi-

viduals ? A. No.

Q. Either social security, withholding or income

tax? A. Neither one of them.

Q. Now will you find Exhibit 44? You didn't

.
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record all of the transactions in the cash book, did

you? A. No, sir.

Q. You just recorded certain transactions ?

A. Yes, sir.

Q. And did you record the other transactions

any place? A. Yes.

Q. Where?

A. There is an exhibit, I believe, in evidence of

a weekly expense analysis which was recorded on 46,

which was ultimately recorded on 46.

Q. That is the one that says " Expense Special,"

et cetera ? A. Yes, sir.

Q. Lopez? A. Yes, sir.

Q. J. C? A. Yes, sir.

The Court: What is the exhibit number? [278]

The Witness : I don't have it here, sir.

Q. (By Mr. Binns) : I show you Government's

Exhibit 46. Is that the document you just referred

to?

A. No, sir. There is a small white sheet and on

the back is an analysis of expenses for a week.

Q. (By Mr. Binns) : I show you Government's

34. A. That is it, yes, sir.

Q. And did you prepare a document similar to

Government's Exhibit 34 each week?

A. Yes, sir.

Q. Do you know where the rest of them are?

A. No, sir.

Q. Mr. Handley, have you ever heard of using a

"wash" account to conceal salaries?

A. No, I don't believe I have.
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Q. Did they use it—would you say the agents

special account was a "wash account"?

A. No, sir.

Q. Now then I show you Government's Exhibit

18 in evidence, being the income tax return for '48

of Donovan Himebaugh. Did you prepare that?

A. Yes, sir.

Q. What information were you given in prepar-

ing that?

A. I would have to refer to my notes, Mr. Binns,

for the detail of it. I don't recall. [279]

Q. At the time you prepared that did you recall

that he had turned over to the four partners for

1948—I will reframe the question.

At the time he came to you to prepare Govern-

ment's Exhibit 18 in evidence, did you recall that he

had turned over to the partnership as their share of

the book—his book, the sum of $11,278?

A. No, sir.

Q. Did he tell you that? A. No, sir.

Q. Did you and he have any discussions as to

how much of that $11,278 he hadn't been able to

collect?

Mr. Cannon: I object to that as assuming facts

not in evidence.

The Court: Objection sustained.

Q. (By Mr. Binns) : At the time he came to

you to prepare this return, which is Government's

Exhibit 18, do you recall that he also had been an

employee there ? A. Yes, sir.

Q. And did you have in mind the figures as to

how much he had earned as an employee ? [280]
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Mr. Fischer: If your Honor please, I object to

the use of the word " employee." That hasn't been

demonstrated at all here. Our point is that he was

not an employee there. It assumes something not

in evidence.

The Court: I will sustain your objection at this

time.

Q. (By Mr. Binns) : Have you ever seen Dono-

van Himebaugh on the premises at 1779 East Flor-

ence 1 A. 1749, Mr. Binns, yes, sir.

Q. What did he do there ?

A. He came and got some envelopes and went

away.

Q. Did he do that every day ?

A. I don't know. I wasn't there every day.

Q. How many times did you see him do it?

A. Oh, I don't know how many times. Numerous

times.

The Court : Please keep your voice up.

The Witness: Yes, sir.

Q. (By Mr. Binns) : And these envelopes would

be the betting markers accumulated from the vari-

ous bookies during the day, wouldn't they?

A. Yes, sir.

Q. And you carried him every week on this

agent's special account, didn't you?

A. As far as I remember, yes.

Mr. Binns : Your Honor, it is only one sheet. I

wonder [281] if I can show the jury Government's

Exhibit 18 in evidence, being the income tax return

of Donovan Himebaugh. I am through with my di-

rect examination of this witness.
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The Court : Your redirect examination.

Mr. Binns: Yes.

The Court: Any objection to passing Exhibit 18

to the jury at this time ?

Mr. Cannon: I have no objection.

Mr. Fischer: No objection.

The Court : Very well, you may.

(Document handed to jury.) [282]

# •* #

FRANK STEIN
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows

:

The Clerk : State your full name.

The Witness : Frank Stein.

Direct Examination

By Mr. Binns:

Q. Where do you live, Mr. Stein ?

A. Los Angeles.

Q. How long have you lived here ? [283]

A. Since 1920.

Q. Are you acquainted with Marvin Kobey?

A. Yes, sir.

Q. How long have you known him ?

A. About six years.

Q. And is Marvin Kobey in the court room?

A. Yes, sir.

Q. Where is he ?

A. Right on your right there.

Q. And are you acquainted with Albert Kogus?
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A. Yes, sir.

Q. How long have you known him ?

A. I would say approximately the same time.

Q. 1946 ? A. Somewhere along there.

Q. Is he in the court room ? A. Yes, sir.

Q. Will you indicate where he is sitting ?

A. On Marvin Kobey's right.

Q. And do you know Harry Kogus ?

A. I didn't know him under that name. I knew

him under the name of Rockwell. [284]

Q. And is he present in the court room ?

A. He is on Marvin Kobey's left.

Q. And Phil Cobert, how long have you known

him ? A. About the same time.

Q. Is he in the court room ? A. Yes, sir.

Q. Where is he ? A. He is next to Rocky.

Q. Were you ever employed by them ?

A. Yes, sir.

Q. When did you first start your employment?

A. I wouldn't know the exact date.

Q. Can you tell the year ?

A. It might have been '46. I am not positive.

Q. Were you employed by them in 1948 ?

A. Yes, sir.

Q. And in 1947 ? A. Yes, sir.

Q. In what capacity were you first employed?

A. Phone clerk.

Q. What does a phone clerk do ?

A. Accepts bets over a telephone.

Q. What do you do with the bets after you ac-

cept them?
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A. I record them on a marker. [285]

Q. Is every bet recorded on a marker ?

A. Yes, sir.

Q. How are they recorded ?

A. By number and amount of money bet.

Q. I show you Government's Exhibit 36 in evi-

dence. Drawing your attention to the yellow cards,

is that what you are referring to as a marker?

A. Yes, sir.

Q. Will you look at Government's Exhibit 36?

Do you recall taking bets from an agent 18 ?

A. I did at some time.

Q. Did you take bets from the same agent at all

times? A. No, sir.

Q. You took bets from various agents ?

A. Correct.

Q. Did you take bets at the same location at all

times? A. No, sir.

Q. Did you have the same phone number at all

times? A. No, sir.

Q. Did you move quite frequently?

A. I did.

Q. Will you please examine 36 ? Is that the way

you recorded bets? [286] A. That is correct.

Q. You would record a nickname or a symbol for

a bettor? A. Right.

Q. And then a symbol or a nickname for the

bookie ?

A. Whatever was given over the phone. [287]
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Q. (By Mr. Binns) : Mr. Stein, when you re-

corded betting markers similar to Government's Ex-

hibit 36, did you make more than one copy ?

A. Yes, sir. You mean more than—if a page was

filled with more than 20 bets, there would be another

sheet.

Q. But you didn't make another copy ?

A. No.

Q. You just made a new page for more bets?

A. Bight.

Q. Do you know what was done with those mark-

ers similar to 36 at the close of the day ?

A. They were put in the rack.

Q. A phone clerk such as you, would he do any

computation on them'? [288] A. Yes, sir.

Q. What would he do?

A. Figure the price of the mutuel. If the mutuel

came in and the horse paid $8.00 and a dollar was

bet, we would mark 4 on the right-hand side of the

marker.

Q. Were those figures checked ?

A. Yes, sir. If we had time, we checked them.

Q. If you didn't have the time, what happened?

A. We just left them open.

Q. Who did the checking?

A. Apparently someone else.

Q. Did you know there was a night crew 1

A. Yes, sir.

Q. There was always a night crew, wasn't there?

A. Apparently.

Q. Would the markers be gone in the morning
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when you came back to work? A. Yes, sir.

Q. Do you know what happened to them?

A. I knew they were taken away is all.

Q. When you first went to work out there, how

much were you paid ? A. On Florence ?

Q. When you first went to work for the four

partners % A.I think it was $75 a week. [289]

Q. How long did you stay at that figure ?

A. I don't remember that.

Mr. Cannon: I can't hear you.

The Witness : $75 a week.

Q. (By Mr. Binns) : Did you later get a raise?

A. Yes, sir.

Q. What were you raised to %

A. I don't remember exactly, whether it was $10

or $15.

Q. That would make you 90. Did you get a raise

from that ? A. It was either 85 or 90.

Q. Did you get a raise from that?

A. Yes, sir.

Q. What were you raised to ?

A. I think it was 100. I would be guessing there.

Q. Were you raised above 100 ?

A. Yes, sir.

Q. What did you end up with ?

A. You mean finally, when I left.

Q. Yes. A. $165.

Q. You always remained a phone clerk ?

A. Once in a while I would go on the back board.

Q. And on the back board, that has to do with

the [290] hedges, is that right?
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A. I wouldn't say that.

Q. What does that have to do with ?

A. We work what we call the No. 1 sheets. When
one sheet would be filled with 20 bets and there was

another sheet made for the following bets, these No.

1 sheets would be thrown to the back board and we
would work them there.

Q. But that was still employed by the same

group, wasn't it? A. Yes, sir.

Q. During all the time you were there, 1946,

1947, 1948, were you employed by the same people ?

A. I wasn't at that place at all times.

Q. But you were employed by the same people?

A. Yes, sir.

Q. And your duties were substantially the same ?

A. Correct.

Q. You received various agents over the phone?

A. Yes.

Q. How many agents would you take over the

phone at a time ?

A. Depends on how many accounts they had.

Q. A busy agent, you might not have as many

agents, is that right? A. That's right. [291]

Q. Would you always take the same agents?

A. No, sir.

Q. Did you shift quite frequently?

A. We did.

Q. What was the reason for that?

Mr. Cannon: I object to that as calling for a

conclusion. He may have a reason which is imma-

terial.
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The Court : Sustained. [292]

Q. (By Mr. Binns) : Now then do you know
Irving Millstone? A. Yes, sir.

Q. Who is Irving Millstone !

A. He was an agent.

Q. And what was his code name?

A. Irv or Irving.

Q. And did you ever take Irving Millstone off

over your phone ? A. Yes, sir.

The Court: What do you mean by "taking him

off"?

Q. (By Mr. Binns) : Did you ever take off his

bets over the phone ? A. I did.

Q. And they would be bets coming in from his

customers? A. They would be his accounts.

Q. And you would be the one who would be tak-

ing them on the phone and writing them down ?

A. Eight.

Q. Did you ever work exclusively for him?

A. No, sir.

Q. And did you stay with him at all times ?

A. No, sir.

Q. Now then did he ever give you any money?

A. Yes, sir. [293]

Q. What did he give you ?

A. At the start he gave me $50 a week every

Friday. I would usually be there every Friday and

then later on $65.

Q. Now then before he started giving you this

$50, how much were you making ?

A. I think it was $115. I am not positive.
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Q. And how much would you actually get in your

hands ?

A. I don't remember after the deductions.

Q. There were deductions taken from it, were

there? A. Yes, sir.

Q. Now then after you commenced receiving this

money from Irving did you still receive other

money? A. Yes, sir.

Q. By the same method?

A. No. I received $100 a week at the place of

work.

Q. And where did you receive the rest of it?

A. Prom Irving.

Q. Where? A. At his barber shop.

Q. And were deductions made from the money

you received from Irving ? A. No, sir.

Q. Were deductions made from the money you

received at the headquarters ?

A. Yes, sir. [294]

Q. And how was that headquarters money given

to you? A. In cash.

Q. Was it in an envelope? A. Yes, sir.

The Court : By " headquarters '

' you are referring

to the office of the partnership ?

Mr. Binns: Yes, sir.

The Witness: It wasn't given to me there—not

there in their office.

Q. (By Mr. Binns) : Where would it be given

to you? A. Where I worked.

Q. How would it be given to you ?

A. Either at the counter, at the desk where I sat

or handed to me.
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Q. And who would bring it around?

A. Once in a while Roy would.

Q. Roy Handley? A. Yes, sir.

Q. And do you know anybody else %

A. Sometimes it would be there on Saturday

morning when I came in.

Q. And then you wouldn't see who had left it?

A. No, sir.

Q. How did you know it was yours ?

A. My name was on it. [295]

Q. Now then how did you happen to commence

going to Irving for this money ?

A. I received a call from Irving one night or

during the course of a day's business, I don't re-

member just when it was, to see him and he had

something for me.

Q. And what did he have for you ?

A. When I came in that morning he gave me

Q. And then did you continue to receive that

every week?

A. Yes. He told me he would give me $50 every

Friday.

Q. Did you ask him what it was for ?

A. Didn't discuss it with him.

Q. Do you know what it was for ?

A. I guess it was for my wages.

Q. And had you asked any of the four partners

out there for a raise ?

A. No, I very seldom asked them for a raise. I

don't think I ever did.

Mr. Cannon : I didn't hear the answer.
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The Witness: I don't think I ever asked them
for any raise.

Q. (By Mr. Binns) : Calling your attention to

Government's Exhibit 31 in evidence, do you find

the name "Frankie" on that exhibit?

A. Yes, sir. [296]

Q. Is that your name? A. Yes, sir.

Q. $100? A. Right.

Q. In January, just prior to the raid, were you
receiving $100 as your regular pay ?

A. Yes, sir.

Q. Less the deductions? A. Correct.

Q. And how much were you receiving from Irv-

ing? A. $55.

The Court: Did you get the last answer, Mr.

Cannon?

Mr. Cannon : Yes, I got the last answer.

Q. (By Mr. Binns) : Calling your attention to

Government's Exhibit 33 for January 22nd, do you

find the name "Frankie, $65, Irving"?

Mr. Cannon : If the court please, may I make an

objection at this time ?

The Court: Yes.

Mr. Cannon: I object to counsel showing to this

witness a document without showing some founda-

tion. The witness could not testify from something

he has not prepared for the purpose of refreshing

his recollection. To take a document and say "Is

your name Frankie" or "Stein" or anything else

that couldn't have any relevancy so far as the wit-

ness' [297] present testimony is concerned.
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The Court: There is no question put yet, is

there? Let us have the completion of the question.

What is your question ?

Q. (By Mr. Binns) : Examining Government's

Exhibit 33 on the page designated 1-22 we find the

name "Frankie." Is that your name?

Mr. Cannon: I object to that, if the court please,

the using of a document for the purpose of, I sup-

pose, refreshing the recollection of a witness. He
doesn't know whether that name is meant for him

or not. He is attempting to argue the case or argue

a matter which will go to the jury later.

The Court: I will sustain the objection in the

form that you framed it. You may ask him if you

wish what his name is.

Q. (By Mr. Binns) : What were you known as

out there ? A. Frank.

Q. Were you also known as Frankie ?

A. Yes, sir.

Q. Now, then, going to Government's Exhibit 33

in evidence, the page designated 1-10. Was there a

Louie working out there.

Mr. Cannon : Just a minute, if the court please.

I object to this manner of examination for the rea-

son

Mr. Binns: I think perhaps counsel is [298]

correct.

The Court: He is withdrawing the question.

Mr. Binns : And the exhibit.

The Court : If you wish to lay a foundation you

may but I will sustain the objection to the form in

which the question is put.

:
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Q. (By Mr. Binns) : Mr. Stein, did you know
a Louie out there ? A. Yes, sir.

Q. What was his real name S

A. Louie Blum.

Q. What did he do?

A. He was a night checker.

Q. How long did he work there ?

A. For quite some time.

Q. He was there for a year or more, wasn't he?

A. Yes, sir. I don't know if he was at that par-

ticular place or not.

Q. But he worked around there ?

A. Well, I didn't see him every evening. In

other words I maybe left before he even got there.

Q. I see. And how frequently

Mr. Cannon: If the court please, I move to

strike that testimony out as being altogether specu-

lative. He says he may have been around there ; he

may have been there "when I was not." [299]

Mr. Bobinson: And leading, too, your Honor.

The Court: Just a moment. One of you at a

time.

Mr. Cannon: There is no indication that this

gentleman knew it at all—had any personal knowl-

edge at all. I think his testimony earlier in the pro-

ceeding was

The Court: Now, Mr. Cannon, what is your mo-

tion?

Mr. Cannon: My motion is to strike the testi-

mony here as to the fact that Mr. Blum worked out

there as a night checker ; that he may have worked
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there a year; he may not have worked there at the

same place.

The Court: I will grant your motion as to the

"may have" answers but deny it as to the others.

Q. (By Mr. Binns) : Did you ever see Louis

Blum working there ? A. Yes, sir.

Q. And do you see Louie Blum in the court-

room? A. Yes, sir.

Q. Where is he ?

A. Right in front there in the corner.

Q. And what did he do there ?

A. When I was with him there ?

Q. Yes. A. Checked the markers.

Q. And was there anyone out there known as

Marge ? A. I knew a Marge. [300]

Q. And what was her full name ?

A. I learned later it was Marjorie Burns.

Q. Do you see Marjorie Burns in the courtroom?

A. Yes, sir.

Q. Where is she?

A. She is right in back of Louie there on the left

a little.

Q. What did she do there ?

A. Phone clerk.

Q. And do you know how long she was there ?

A. No, sir.

Q. And did you know a Don? A. Yes, sir.

Q. And what was his full name ?

A. I learned later it was Himebaugh. I didn't

know it at the time. [301]
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Q. Do you see Donovan Himebaugh in the court-

room? A. Yes, sir.

Q. Where is he ? A. On Phil Cobert's left.

Q. What did he do there 1

A. I didn't see him do much of anything.

Q. Was he a bookie ?

A. I learned later he was an agent.

Q. Do you know what his code name was ?

Mr. Cannon : I move to strike that out as being

his conclusion and hearsay.

The Court: Has there been testimony on that

point?

Mr. Cannon: This witness doesn't know any-

thing about it.

The Court : Very well. Motion granted.

Q. (By Mr. Binns) : How did you find out he

was an agent?

A. I saw his slips coming in later.

Q. What was written on the slips ?

A. Under the name of Cap.

Q. Did you know who Cap was ?

A. That he was Don.

The Court: By "Don" you mean the defendant

Himebaugh ?

The Witness: Yes, sir.

Q. (By Mr. Binns) : Did you ever see him do-

ing any [302] work at any of the locations where

you were working ?

A. Not that I can remember.

Q. Did you know a Joe W. ? A. Yes, sir.

Q. Who was that? A. Joe Weiss.
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Q. Did you ever see him working there ?

A. Yes, sir.

Q. What did he do ? A. Phone clerk.

Q. Did you know a Steve ? A. Yes, sir.

Q. Incidentally, do you see Joe Weiss in the

courtroom ? A. Yes. He is in the front there.

Q. What was Steve's name?

A. Steve Walsh.

Q. What did he do? A. Phone clerk.

Q. Did you know a Paul ? A. Yes, sir.

Q. What was his name ?

A. I learned later it was Searle. I didn't know

his name at the time.

The Court: Please speak up. [303]

The Witness: Paul Searle.

Q. (By Mr. Binns) : What did he do?

A. Phone clerk.

Q. Did you know a Mildred?

A. Yes, sir.

Q. What was her full name?

A. I did not know her last name.

Q. Do you see her in the court room?

A. Yes, sir.

Q. Where is she?

A. She is behind Mr. Blum.

Q. Do you know her last name now?

A. What I have heard here.

Q. Generally out there, did you know each other

by your first names? A. Yes, sir.

Q. Did you know a Bill ? A. Yes, sir.
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Q. Do you see him in the court room?

A. Yes, sir.

Q. "Where is he?

A. He is at the counsel table, in back.

Q. What was his last name?

A. I learned later it was Schwartz.

Q. What did he do out there? [304]

A. Phone clerk.

Mr. Binns: You may cross-examine.

Cross-Examination

By Mr. Fischer:

Q. Mr. Stein, did any bettors ever call you, or

just agents? A. Bettors, also.

Q. Only? A. Bettors and agents.

Q. Were the calls by the bettors as frequent as

the calls by the agents ? A. More frequent.

Q. What's that?

A. More frequent by bettors.

Q. When did this arrangement with Irving

begin? A. I wouldn't know the exact date.

Q. Do you know approximately the time?

A. I thought it was some time in 1948.

Q. 1948. Did you ever discuss with any of the

four gentlemen here an ararngement about evading

taxes of any kind? A. No, sir.

Q. Was the subject ever brought up in any

way? A. No, sir.

Mr. Fischer: That's all. [305]
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Cross-Examination

By Mr. Cannon:

Q. Mr. Stein, when you say bettors would call

in more often than agents, you mean they would

call in something like this, "Tex for Johnny"?

A. Right.

Q. And Tex would be the bettor, as you under-

stood, and then Johnny would be the agent or book-

maker, is that right? A. Right.

Q. You say this money that came from Irving

to you was $50 a week and then it went up to $65

a week, and you thought it was your wages, is that

right? A. Right.

Q. Who paid you those wages?

A. The 50 or the 65?

Q. The money Irving handed you.

A. Irving did.

Mr. Cannon: That's all.

The Court: Any further cross-examination?

Mr. Robinson: Yes, your Honor.

Cross-Examination

By Mr. Robinson:

Q. Mr. Stein, when the agent Irving began to

pay you [306] money, how much were you making

totally at that time ?

A. When he first started? $150.

Q. Say it louder, please.

A. $150 with his.
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Q. Prior to that time, you were making only

$100, is that correct?

A. I made more than that. I testified I made

$115. It might have been a little more.

Q. So you got a $35 raise on the first time that

he paid you?

A. Well, included in that, I started working on

Sunday and received $15 extra for that.

Q. In other words, you were working overtime?

A. Eight.

The Court: Any further questions?

Mr. Robinson : Yes, your Honor.

Q. Now, Mr. Stein, did you ever work at night

time? A. I did occasionally.

Q. What did you do at night time ?

A. Helped check.

Q. You testified you knew

The Court: Let's don't go all over that. Just

ask him questions and don't review his testimony.

Just ask him questions.

Mr. Robinson: I am sorry, your Honor. [307]

Q. Did you know more than one person by the

name of Bill there?

A. There was another Bill, but I don't remem-

ber how long ago he worked there.

Q. Were there two Bills or more than one Bill

in 1948? A. No, sir.

Q. Mr. Stein, you expect right now, don't you,

not to be prosecuted on anything concerning this

case?
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A. I made an amended return on what I owed.

Q. When did you make your amended return?

A. In October of 1949.

Q. October of 1949? A. Right.

Q. For the year 1948? A. Right.

Q. And at that time did you know that the books

of this partnership had been seized?

A. Yes, sir.

Q. Have you been promised immunity for tes-

tifying?

A. I haven't been promised anything that I can

remember.

Q. You expect immunity for testifying, don't

you? A. No, sir.

Mr. Robinson : I have no further questions. [308]

The Court: Any further cross-examination?

Mr. Foye: I have just one question, your

Honor.

Cross-Examination

By Mr. Foye:

Q. When you made the amended return, what

prompted you to make it?

A. I made it on my own.

Q. No one suggested to you that it be made?

A. Not that I can remember, no, sir.

Mr. Foye: That's all.

The Court : Any redirect ?

Mr. Binns: Just one question, your Honor.
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Redirect Examination

By Mr. Binns:

Q. Has anybody ever asked you to tell anything

but the truth? A. No, sir.

Mr. Binns: That's all. [309]

# * *

August 10, 1951, 1:30 P.M.

* * *

CAMERON L. HANDLEY
called as a witness by and on behalf of the govern-

ment, having been heretofore duly sworn, resumed

the stand and testified further as follows:

Reeross-Examination

By Mr. Cannon

:

Q. Mr. Handley, yesterday Mr. Binns exhibited

to you Exhibit 48, which is a set of white papers,

containing the [313] names and addresses of various

people. I will call your attention, Mr. Handley, to

the first page of this document, and some of the

other pages, where numerous names have been

stricken out and other names inserted.

Do you recall what was the occasion for doing

that?

A. If I had occasion to strike them, I would

recall why. If someone else did it, I wouldn't have

any knowledge of it, Mr. Cannon.

Q. Tell me whether or not these sheets that you

have before you, Exhibit 48, were the permanent
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record of these agents and other employees there,

or did it change from day to day?

A. It changed whenever an agent changed.

Q. From the knowledge that you have of that

exhibit, where those strikings out occur, was that

because the agent either quit or changed or was no

longer with the organization, or changed the ad-

dress, and so forth?

A. That would be the case if I had occasion to

strike it.

Q. Now, then, in connection with the keeping

of the names and addresses of the people who were

acting as agents or were clerks, didn't you have

another record or other records there in the office

besides sheets similar to Exhibit 48 ? [314]

A. Yes, sir.

Q. What would they consist of?

A. Black books.

Q. How many of those black books were there?

A. At one time there were two. I don't know

whether there were any more or not.

Q. Those were looseleaf books, were they not?

A. Yes, sir.

Q. Did they contain the names and addresses,

a sort of a key to these various code names that

were used or the numbers that were given to dif-

ferent agents ?

A. That is what they were designed for. I am
not too familiar with the complete details, but that

was the principle of them.
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Q. When did you last see those with reference

to January 27, 1949?

A. Either on that day or shortly before then.

Q. Do you know where they are now?
A. No, sir.

Q. Didn't Mrs. Welch keep one of those in her

desk? A. That's right.

Q. Was the other list in this black book kept in

your desk? A. In my office.

Q. Now, Mr. Binns pointed out to you yester-

day a number [315] of cases where the address was

not given, except like in care of somebody. Taking

that Exhibit 48, just for illustration purposes, Mr.

Binns called your attention yesterday to "Bud,"

the name of someone, care of A.B.C. Well, you do

find A.B.C. 's address on there, don't you?

A. Yes, sir.

Q. He mentioned Buster or some name there,

I can't read it, care of Buster. You have Buster's

address on that, don't you?

A. I don't have Buster's address, I don't think.

I don't see it.

Q. Let's go to another one while we are looking

at that. Do you have one there that he called your

attention to, Dew, care of Blackie ?

A. Yes, sir.

Q. You find Blackie 's full name and address on

that sheet, don't you? A. Yes, sir.

Q. Again, 82, care of Pat on that sheet. You
have the full name of Pat and the address, don't

you?
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A. Yes, Pat's name and address is on there.

Q. Just one more out of the number here. 55th

Street, the name of an agent, care of Jenkins. You
have Jenkins' name and address there, don't you?

A. Yes, sir. [316]

Q. Now, Mr. Handley, as a matter of fact, these

particular sheets that you have before you, they

weren't the only sheets containing names and ad-

dresses of agents and clerks, were they, during the

entire period you were there ?

A. Sheets of this type ?

Q. Yes. A. No, sir.

Q. As a matter of fact, as there was a change

in the agents or as one of these sheets became muti-

lated or changed by reason of the change of agents,

as you point out, then from time to time other

sheets similar to these, containing similar data,

would be there in the office, isn't that correct?

A. That is correct, sir.

Q. Don't you know, as a matter of fact, that

the purposes of these sheets, one of the purposes

of these sheets, was to be used by messengers in

taking out the daily markers to these various

agents ?

A. Well, I had occasion to see Mr. Himebaugh

refer to it.

Q. So that when, taking the case of one that was

mentioned here just a moment ago, they had oc-

casion to take out Bud's daily markers to him at

the end of the day, he would deliver those markers

to A.B.C., wouldn't he, at the address mentioned

there?
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A. I am not too positive where he would deliver

it, [317] but apparently Bud could be contacted, if

necessary, through A.B.C.

Q. Through A.B.C? A. Yes.

Q. Whose name and address you had on that

sheet? A. That is correct.

Q. Yesterday you mentioned the fact, and I call

it to your attention to focus your attention on it,

that you picked up certain papers from the federal

officials after the seizure was made and delivered

certain information to Mr. Sackman.

A. Yes, sir.

Q. In connection with income tax returns?

A. Yes, sir.

Q. Mr. Binns made inquiry, as I recall it,

whether or not all these papers that you wanted to

see were made available to you at that time. Do
you recall that testimony? A. Yes, sir.

Q. What is the fact about what papers were

made available to you or what you got in connection

with these Sackman income tax returns ?

A. Mr. Sackman told me—asked me, first, what

my work papers consisted of and did I have a com-

plete analysis of the cash receipts and disburse-

ments.

I said yes, sir, I had. [318]

Then he called back and said if I were to go to

Mr. Goodykoontz's office

Q. Mr. Goodykoontz's office? A. Yes, sir.

Q. Who is he? Is he in the Intelligence Section
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of the Internal Revenue Office here in the Federal

Building'? A. Yes, sir.

Q. Sackman told you you could go to Mr. Goody-

koontz's office and ask for what?

A. Ask for my work sheets, that work sheet

analyzing the cash receipts and disbursements in

detail and it would be made available to me. I did

that and a photostatic copy was made available to

me. Not requiring at the moment any other records,

I didn't ask for any, so I don't know whether they

were available or whether they weren't available.

The one I asked for was.

Q. This one summary sheet?

A. This sheet.

Q. And that is in evidence here ?

A. The original is, yes, sir.

Q. Yesterday when Mr. Binns was interrogating

you concerning the source of information or how

you could determine what Johnny's part of the

business was or how much he collected, he sug-

gested in order to find what Johnny had kept for

himself, you would have to have the betting markers

for [319] the year and his top sheet or a set of

books made from them, is that correct, and you

answered, "A set of books, yes."

Now, Mr. Handley, the top sheets that went out

each week to these agents wouldn't reflect, would

they, what the agent himself had collected?

A. No, sir.

Q. It would reflect what his book had made as a

bookkeeping transaction, is that right ?
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A. That is correct.

Q. But the mere fact that the book made, say,

$400 and there was a 50-50 split, we will say, that

top sheet didn't indicate that Johnny or this agent

had actually collected $200, did it?

A. No, sir.

Q. So that from these top sheets, which are now
not here, you couldn't take those top sheets, in any

event, could you, and determine from those the

amount of money the agent got?

A. Not from the top sheets alone, no, sir.

Q. Also, an inquiry was made yesterday as to

where the other top sheets were other than those

for Harry Cahn, No. 18, or H.C., and you said you

didn't know. Do you know? A. No, sir.

Q. The top sheet, though, would ordinarily go

out to [320] the agent himself each Saturday night,

is that right? A. That is correct.

Q. And so far as you know, they never came

back into the partners' business, did they?

A. No.

Q. Or the place of business?

A. No, sir, they didn't.

Q. Do you not remember the reason H.C.'s top

sheet for that week, the previous week, was in the

office at the time of the seizure was because Harry

Cahn hadn't picked up or hadn't had delivered to

him the top sheet for that week?

A. That is exactly right, yes, sir.

Q. But there wasn't any other top sheets around
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the place that were concealed or anything, was

there, Mr. Handley? A. No, sir.

Q. Now, Mr. Binns called your attention yes-

terday to what I call those blue sheets, across the

top of which is marked "Confidential," and then

the last two pages of those sheets, that package,

with the two pages that we called sample pages.

Do you recall them without my showing them to

you? A. Yes, sir.

Q. Then Mr. Binns called your attention to the

fact that the figures on those two sample pages

under the different columns were, at least some of

the figures were the same figures as occurred on the

1947 income tax return. Do you remember [321]

that? A. Yes.

Q. That income tax return for 1947 would be

due on March 15, 1948, wouldn't it?

A. Yes, sir.

The Court: Are you referring to Exhibit 47,

Mr. Cannon?

Mr. Cannon: I am referring to Exhibit 46, I

think it is.

The Court: Exhibit 46?

Mr. Cannon: 46. So we will have it in mind, I

will show it to the witness.

Q. I will show it to you, Mr. Handley, so there

will be no question about Exhibit 46. I am direct-

ing your attention particularly to the two last

pages, one marked Income 1948 and the other

XP 48. That XP is an abbreviation for expenses,

isn't it? A. Yes, sir.
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Q. The question was asked of you yesterday, too,

if this same method of salaries by credits, and also

salaries by cash was in vogue or in use when you

went to work in 1947, and your answer was, as I

understood you, yes.

A. Yes, sir, it was.

Q. Then can you tell me why it was that these

sample sheets showing income tax figures which

were the same as those [322] on 1947 returns which

were prepared in March, 1948, were given to you?

A. I think it is merely coincidental. In the fall

of 1948, Mr. Cobert asked me to prepare figures,

analysis of cash receipts and disbursements in de-

tail, and to prepare it in this columnar manner.

Q. That was in the fall of 1948?

A. 1948, yes, sir.

Q. Prior to 1948, had you worked on sheets

similar to these? A. No, sir.

Q. So that when you were asked by Mr. Cobert

to prepare this statement on this type of sheets,

that was in the fall of 1948, and by that time the

income tax returns for the year 1947 would have

been complete, is that right?

A. They would be delinquent, I will say that.

They should have been complete.

Q. They would be delinquent if they hadn't

been prepared or filed ? A. Yes, sir.

Q. Was there any explanation given you then

as to why those figures were put on those two

sample sheets?

A. Merely as an example, that's all.
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Q. And you followed his instructions then in

making out those blue sheets, the two last sheets

of Exhibit 46, and [323] setting up the various

columns, is that correct? A. That is correct.

Mr. Cannon: May I have just a moment, please?

The Court: Yes.

Q. (By Mr. Cannon) : I will hand you, Mr.

Handley, Exhibit 45 and Exhibit 42. Now, Mr.

Binns asked you about this figure opposite, Johnny,

being $31,752, that is on Exhibit 45, on the first

line, under that No. 1. Do you find it?

A. Yes, sir.

Q. Then he showed you a figure on Exhibit 42,

net cash receipts for 1948 for Johnny, as being

only $25,848.

Can you tell me how you account for that differ-

ence?

A. Yes, Mr. Cannon. They are both work sheets,

used for the preparation of statistics. First, I ac-

cumulated the cash receipts net in Exhibit 42 in

round dollars. I then appended the agents special

figures to that and arrived at an adjusted cash

receipts. That is strictly on a premise, or merely on

a premise, I should say that that was also a cash

receipt. Then I transferred that over to 45.

Q. And that figure that you set up as the agents

special was $5,904, wasn't it? A. Yes, sir.

Q. And that, together with the $25,848 shown

on [324] Exhibit 42, which you have before you,

and also as shown on Exhibit 45, makes up the

$31,752?
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A. That is right, sir.

Mr. Cannon: Those are all the questions I have.

Mr. Robinson: May I ask one question?

The Court: Yes.

Mr. Cannon: I have one other.

Q. Mr. Handley, Mr. Binns has handed me some-

thing here. This is the first time I have seen it. I

want to know if this is the book to which you re-

ferred a moment ago, one of the two black books.

A. That is one of them.

Q. That is one of the two books?

A. Yes, sir.

Q. Do you know where that came from?

The Court: Let it be marked for identification.

Mr. Cannon: I am sorry I violated the rule, if

the court please.

The Clerk: Government's Exhibit No. 49 for

identification.

(The document referred to was marked

Government's Exhibit No. 49 for identifica-

tion.) [325]

Q. (By Mr. Cannon) : The question I last di-

rected to you, Mr. Handley, had to do with what

has now been marked as Exhibit 49 for identifica-

tion. I say that so as to get it clearly in the record.

Now I will put my other question. Do you know

where that black book came from?

A. No, sir.

Q. You don't know whether it is one of the

books and records that were seized on the day of the

seizure we have been talking about, do you?
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A. I don't know whether it was seized or not,

no, sir.

Q. And by examining this book, Exhibit 49 for

identification, can you tell me whether that is the

one that you had or was in your room, or the one

that was in Mrs. Welch's or Mrs. Jane's possession?

A. No, sir, I can't tell you that.

Mr. Cannon: That's all.

Recross-Examination

By Mr. Robinson:

Q. Mr. Handley, what part of 1947 did you first

come to work for the partnership?

A. Late spring or early summer, but I don't

recall definitely, more definitely than that.

Q. When you say that at that time the method

of paying salary by use of the credit book was al-

ready in operation, [326] you don't necessarily

mean that it was in effect as to every employee, do

you, Mr. Handley?

A. I don't quite understand your question, sir.

I am sorry. As to every employee

Mr. Robinson: May I refer to his testimony,

your Honor?

The Court: Yes.

Q. (By Mr. Robinson) : I believe you just tes-

tified when Mr. Cannon was questioning you that

when you came to work in April or the spring of

1947, that the method of paying the salaries by

use of the credit book was already in operation.
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A. It was, yes.

Q. The question I am asking you is by that an-

swer do you necessarily mean that it was in effect

as to each and every employee.

A. I am sorry. Of course not. There were also

cash payments at the same time.

Q. So at that time and even perhaps through

the year 1947 and the early part of 1948, there

were some employees who were not at that time

paid on the credit book, were there not?

A. That is correct.

Mr. Robinson: That is all.

Mr. Cannon: I would like to ask another ques-

tion or two.

The Court: You may.

Q. (By Mr. Cannon) : Mr. Handley, I want you

to look at [327] Exhibit 49, the handwriting, and

I will ask you if it isn't mostly in the handwriting

of Mr. Gemmil?

A. Yes, Mr. Cannon, I have already noted that.

Q. Mr. Gemmil was an employee of Guarantee

Finance Company, was he not ? A. He was.

Q. Looking at that book again, do you say that

is one of the books—withdraw that. Who made up

these two books I refer to in the first part of my
cross-examination today?

A. To the best of my recollection, Mrs. Janes.

Q. Mrs. Janes, or now Mr. Welch?

A. Mrs. Welch, yes, sir.

Q. And then looking at this book again, will you

tell me if that is one of the two books to which you



622 Marvin Kobey et al. vs.

(Testimony of Cameron L. Handley.)

referred containing the names and addresses of

agents and clerks, or does that relate to Guarantee

Finance Company?

A. I can be very badly mistaken there, Mr. Can-

non. I am really at a loss to say.

Q. You mean that is not one of the books ?

A. It is obviously not one that she prepared, but

it is very, very similar to the ones we used.

Q. You mean it was about that size and it was

loose leaf? A. Yes, sir.

Q. Did she prepare it in typewriting or in

hand? A. I think she wrote it. [328]

Q. How is that?

A. I think she wrote it in handwriting.

Q. Mr. Beirne calls my attention to the fact that

he thinks you didn't answer whether it was in Mr.

Gemmirs handwriting.

A. There are a great number of entries there in

Mr. GemimTs handwriting.

Q. I am referring to Exhibit 49.

A. Yes, sir.

Mr. Cannon: That is all.

The Court : Do you have any further questions ?

Q. (By Mr. Fischer) : Mr. Handley, these books

and records of the company that have been intro-

duced in evidence in this case, you always had access

to them, did you not ? A. Yes, sir.

Q. They were never concealed anywhere, were

they? A. No, sir.

The Court: Mr. Foye, do you have any ques-

tions?
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Mr. Foye: No, sir, I haven't.

The Court: Mr. Robinson, any further ques-

tions ?

Mr. Robinson: No, sir, thank you.

The Court: Any redirect?

Mr. Binns : Your Honor, I have here four black

books. A copy of one of them has been previously

furnished to counsel. They haven't seen the other

three. [329]

Redirect Examination

By Mr. Binns

:

Q. Mr. Handley, do you have 48 in evidence

before you?

The Court: Exhibit 48?

Mr. Binns: Exhibit 48, the sheets with all the

names on them.

The Court: Many years are referred to as 48

and 47. Your record will be much better if you will

always specify exhibit.

Mr. Binns : Exhibit 48, your Honor.

Q. As I understand, that was not part of your

bookkeeping system?

A. It is not part of an accounting system.

Q. That was merely to be used by a delivery

boy in delivering the markers ?

A. Not only that. Anybody might refer to it.

Q. But it was not a code for the bookkeeping

system? A. Not necessarily, no.

Q. Now, then, do you have Exhibit 42 before

you? A. Yes, sir.
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Q. Exhibit 42 contains a list of all the bookie

agents that worked through the syndicate out there

in the year 1948, doesn't it?

A. I will answer it this way, Mr. Binns. It

was intended to and very likely does. I would have

to reconcile [330] the figures to be sure.

Q. It was prepared from the cash book, wasn't

it? A. Yes, sir.

Q. And it contains the name of every bookie

agent that turned in any money in 1948, as far as

you know? A. As far as I know.

Mr. Binns: Your Honor, may I have this black

diary for the year 1949 with the name Philip H.

Cobert on it marked Government's Exhibit next in

order for identification?

The Court: Yes. It may be marked Exhibit 50

for identification.

(The document referred to was marked Gov-

ernment's Exhibit 50 for identification.)

Mr. Binns: Your Honor, may I have this small

black notebook with a green back containing an

alphabetical index marked next in order for iden-

tification ?

The Court: A black cover?

Mr. Binns: Black cover and green back, your

Honor.

The Court: Loose leaf notebook?

Mr. Binns : Loose leaf notebook.

The Court : Exhibit 51 for identification.

Mr. Binns: Your Honor, may I have this black
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loose leaf notebook containing an alphabetical index,

upon the first page of which appears the letter 26,

marked for identification ?

The Court: Exhibit 52 for identification, Mr.

Clerk? [331]

The Clerk: Government's Exhibit 52 for iden-

tification.

(The documents referred to were marked

Government's Exhibits 51 and 52 for identifi-

cation.)

Mr. Binns : Your Honor, may I have this black

diary for the year 1948, bearing the name Marvin

Kobey marked for identification next in order?

The Clerk: Government's Exhibit 53 for identi-

fication.

(The document referred to was marked Gov-

ernment's Exhibit 53 for identification.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibits 50, 51, 52 and 53 for iden-

tification, and ask you if any of those are the two

books which you refer to which contained all the

names and addresses of agents working at Guar-

antee Finance Company? A. No, sir.

Mr. Robinson: Your Honor, I think I am going

to object to the form of that question. I don't think

there has been any direct testimony from Mr.

Handley that he even knows all the agents.

Mr. Binns: I will withdraw the question, your

Honor.
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Q. (By Mr. Binns) : Mr. Handley, are any of

those exhibits, Government's Exhibits 49, 50, 51,

52 and 53, the two black books you testified con-

tained names and addresses of persons working

with the four partners? A. No, sir. [332]

Q. Can you describe the two books?

A. The books were, I would say, just as near

this as anything can be.

Mr. Cannon : That is Exhibit 49 for identification

he has in his hand?

The Court: By "this," you refer to Exhibit 49?

The Witness : Yes, sir, Exhibit 49.

The Court: By that you mean the two black

books you have been referring to, in other words,

were similar to Exhibit 49 for identification?

The Witness: Very similar, sir.

Q. (By Mr. Binns) : Now, then, drawing your

attention to Government's Exhibit 52, can you tell

us what that is? A. That is a ledger.

Q. That is your accounts receivable ledger, isn't

it? A. Yes, sir.

Q. That was maintained as a result part of the

books and records out there?

A. That is part of an accounting system.

Q. And does that contain any addresses or

names? A. No, sir.

Mr. Binns: I will offer Government's Exhibit

52 in evidence, your Honor, at this time.

The Court: Any objection?

Mr. Cannon: No objection. [333]
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The Court : Exhibit 52 for identification may be

received in evidence.

(The document heretofore marked Govern-

ment's Exhibit 52 for identification was re-

ceived in evidence.)

Q. (By Mr. Binns) : Mr. Handley, I show you

Government's Exhibit 51 for identification and ask

you what that is.

A. That is a record of hedges for the year

1949.

Q. Was that maintained as a regular part of the

books and records out there ?

A. May I answer it in this way? It is not

necessary for accounting purposes, but it is used

for statistical purposes to determine the hedges

that appear in various exhibits here.

Q. Who maintained it?

A. In this case, it looks like all my handwriting.

Q. Did you maintain it daily?

A. I will have to retract part of that. Some of

it, I am not sure is in my handwriting. I didn't

maintain it daily.

Q. When did you make it?

A. Occasionally.

Q. Maybe once a week?

A. Something like that.

Q. Does it contain any names and addresses ?

A. No, sir. [334]

Mr. Binns: I offer Government's Exhibit 51 in

evidence at this time, your Honor.



628 Marvin Kobey et al. vs.

(Testimony of Cameron L. Handley.)

The Court: Any objection?

Mr. Cannon: No objection.

The Court: Exhibit 51 for identification is re-

ceived in evidence.

(The document heretofore marked Govern-

ment's Exhibit 51 for identification was re-

ceived in evidence.)

Q. (By Mr. Binns) : I show you Government's

Exhibit 53 for identification and ask you can you

identify the handwriting in that book?

A. It appears to be Mr. Gemmil's, Mr. Binns.

Q. I show you 49 for identification. Did you

ever see that book before ?

A. As I testified a few moments ago, I thought

it was one of the books containing the employees'

and agents' names and addresses, but I am not

positive I ever did see it before.

Q. Do you recognize the hand on the first page

starting with "Bullocks Trinity 1911"?

A. That appears to be Mr. Gemmil's hand.

Q. How about the handwriting below Bullocks?

A. The rest of the page.

Q. Mr. Gemmil's? A. Yes, sir.

Q. Drawing your attention to the first page

after the [335] alphabetical designation CD, whose

hand is that written in?

A. I am not too sure about the top, the word

Crawford down. The rest of the page is apparently

in the handwriting of Mr. Gemmil.

The Court : Who is Mr. Gemmil ?
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The Witness: Mr. Gemmil was the office man-

ager of Guarantee Finance Company, sir.

* * *

Mr. Cannon: If the court please, may I be ex-

cused ? I have been here this morning, but I cannot

stay longer. Mr. Beirne will carry on in my ab-

sence, but I simply can't stay here. It would be

against the advice of my doctor.

The Court: I wouldn't want you to stay against

the advice of the doctor, Mr. Cannon. Do you feel

it is agreeable to continue with Mr. Beirne?

Mr. Cannon: I came down particularly because

of the fact [336] that I didn't feel someone else

ought to finish the examination I started with Mr.

Handley, and I just can't go on today. I will be all

right Monday. [337]

Mr. Beirne: I have no objection, in view of Mr.

Cannon's condition. I will say this, if the court

please. I am not prepared to examine witnesses

here on out. If I have to, I will. But if it be con-

venient to the government and the court at this

particular time, I think we have made speed, could

we recess until Monday, and I think we could ex-

pedite the cross-examination of the witnesses.

Mr. Binns : Your Honor, I have a great number

of witnesses here that have been here all week.

There are three I can think of who have had their

business very seriously disrupted. One man was

due to go into the hospital Tuesday and is still

waiting. Another man was due to go on a sales tour

and they went without him and are keeping the
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job open for him if he can finish today. Another

man came in from Santa Cruz. If they could be

disposed of

The Court: Perhaps if you inform counsel of

the nature of their testimony, he would be agreeable

to going on.

Mr. Binns: It will be very similar to Mr.

Stein's, your Honor.

Mr. Beirne: I didn't get your Honor's sug-

gestion.

The Court: Mr. Binns just said he would like

to call some witnesses and dispose of them, whose

testimony would be along the line of Mr. Stein's

testimony yesterday. Would there be any ob-

jection to hearing them in the absence of Mr.

Cannon? [338]

Mr. Beirne: I will proceed if there is any in-

convenience to anyone, your Honor. I will do the

best I can under the circumstances.

The Court : I am sure you will do well.

You may be excused, Mr. Cannon. I hope you

are better by Monday.

Mr. Cannon: Thank you.

Mr. Binns: Mr. Robinson asked me to bring

Mr. Stein back and he has come down.

Mr. Robinson: If the court please, I neglected

to ask about two questions.

The Court: Do you wish to recall him now?

Mr. Robinson: Yes, sir.
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FRANK STEIN
called as a witness by and on behalf of the govern-

ment, having been heretofore duly sworn, resumed

the stand and testified further as follows

:

Further Cross-Examination

By Mr. Robinson:

Q. Mr. Stein, was your regular employment dur-

ing the daytime? A. Yes, sir.

Q. However, there were times when you worked

at night? [339] A. Occasionally.

Q. On those occasions, did you substitute for

people who were regularly employed at night time?

A. I did, I think, twice, two or three times.

Q. There were times that you recall in 1948

when you did substitute

A. I don't know whether it was in 1948 or not.

Q. Approximately that time, do you remember

that? A. It might have been.

Q. Do you recall whether or not you ever sub-

stituted for Mr. Blum?

A. I might have once. I am not positive.

Q. On those occasions when you did substitute

for an employee, you received your salary or wages

for that particular evening through that employee

himself, did you not?

A. I once did it as a favor and I received noth-

ing. I think at one other time I didn't receive the

full day's pay.

Q. Whatever pay you received, you received

from the employee?
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A. Directly, that's right. I think it was twice,

once or twice.

Mr. Robinson: I have no further questions.

Mr. Binns: May this witness be excused, your

Honor?

The Court: Any further questions of Mr. [340]

Stein?

Mr. Beirne: No, your Honor.

The Court: You may be excused from further

attendance.

(Witness excused.) [341]

* * *

HARRY STACY
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows

:

* # #

Direct Examination

By Miss Martin:

Q. Mr. Stacy, were you formerly connected with

Mr. Kobey, Mr. Cobert, Mr. Rockwell, known as

Harry Kogus, and Albert Kogus ?

A. Yes, ma'am.

Q. Did you at one time work for those four

men? A. I did.

Q. And when was that?

A. That was in the—you mean when I started?

Q. Yes.
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A. In the latter part of 1947, I believe October,

November, September, somewhere in there.

Q. What were you doing at that time when you

worked for them? A. I was an agent. [342]

Q. Were you ever working there as an em-

ployee ?

A. Well, not as a direct employee. I did some

errand work there for about five or six weeks that

I believe I was credited with a salary on my ac-

counts and went to my account on account of I

was in the red.

Q. Was that in the year 1948?

A. In 1948, yes, ma'am.

Q. How much did you receive each week or how
much were you credited with for that work you did ?

A. $75.

Q. And you think you worked about five or six

weeks when you received that credit?

A. Yes, in the vicinity of that, five or six weeks.

Q. Do you know what a W-2 withholding form

is ? A. Yes, I do now.

Q. Did you ever receive any W-2 withholding

form for the work you did? A. No, ma'am.

Q. Whom did you make arrangements with

when you became a bookie for those four men?

A. With Mr. Rockwell.

Q. An agent, pardon me. What were the ar-

rangements which you had with them as an agent?

A. You mean as to the financial affair ?

Q. Yes. [343]

A. 50-50 of whatever my book earned.
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Q. By that you mean you were to get 50 per

cent? A. 50 per cent of the winnings.

Q. And they were to get 50 per cent?

A. That is correct.

Q. Some time during the year 1948 you were in

the sanitarium, is that right?

A. That's right, five months.

Q. And in 1949, too? A. Five months.

Q. Along about March—can you hear me?
A. Yes.

Q. When it came time to file your 1948 tax

return, were you in the sanitarium at that time?

A. Yes, ma'am.

Q. What did you do about filing your return?

A. I asked my doctor if it was permissible for

me to go out of the sanitarium and he said yes,

if the nurse went with me, so I went to the Guar-

antee Finance office with my nurse.

Q. Did you have any discussion in the hospital

with any of the four men?

A. Yes. Mr. Rockwell came to visit me, and I

asked him about my tax return, if Mr. Handley

could take care of it for me, and he said yes. He
was the one that suggested that [344] I come down

to Mr. Handley.

Q. Did you then go down to the office of the

business? A. Yes, ma'am.

Q. And did Mr. Handley prepare your return?

A. He did.

Q. Did you make an income tax return for

$1,600? A. That's right.
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Q. How did you arrive at that figure?

A. We discussed it there, Mr. Kobey and Mr.

Eockwell and Mr. Handley, and at that particular

time they had no books, so the nearest of my figures

which we talked over, Mr. Handley and Mr. Kobey
and Mr. Rockwell, arrived at around 1500 or 1400.

Q. Did they discuss the accuracy of that figure,

$1,600, in your presence? By that I mean did Mr.

Handley and Mr. Rockwell and Mr. Kobey discuss

in your presence the accuracy of the figure of

$1,600?

A. It was discussed as to the proximity of it and

they said if it wasn't correct, that they would get

the books back, or it could be amended if it wasn't

correct, so the nearest of my figures that I had

in mind was around 1400 or 1500.

Q. Did the discussion regarding that figure take

place in your presence or did Mr. Handley and Mr.

Rockwell and Mr. Kobey go into another room and

discuss it? [345] A. Into the outer office.

Mr. Beirne : Just a moment. If the court please,

may I move to strike that out on the ground it is

incompetent, irrelevant and immaterial, hearsay as

to any discussions outside the presence of Mr.

Stacy?

The Court: You don't know what they dis-

cussed? I mean you couldn't hear them?

The Witness : No.

The Court : Motion granted.

Q. (By Miss Martin) : During the time you

had the discussion about the preparation of your
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1948 tax return, did they remain in the room where

you were at all times discussing the accuracy of

the figure of 1,600? A. No.

Q. What happened?

A. Mr. Handley discussed it with them, I be-

lieve, and then the figure was arrived at around

1400, so I said it should be 1600, which would at

least give me a leeway.

Q. While you were working as an agent, did you

receive a weekly top sheet? A. Yes, ma'am.

Q. Outlining your profits or losses for the week ?

A. That is correct.

Q. Do you have any of those top sheets ?

A. No, I don't. [346]

Q. What did you do with them?

A. Destroyed them each week.

Miss Martin: That's all.

Cross-Examination

By Mr. Beirne

:

Q. Mr. Stacy, you were what has been de-

scribed here and you describe as an agent?

A. I beg your pardon?

Q. You have described yourself as an agent, is

that correct? A. That is correct.

Q. As an agent, you had a book, is that what

they call it? A. Correct.

Q. And from that book either daily or weekly

you had certain wins or certain losses, is that cor-

rect? A. That's right.
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Q. And your arrangement with these four men
was that you would turn over to them 50 per cent

of your winnings, is that right?

A. Of the profits, yes.

Q. Approximately? A. Of the profits.

Q. 50 per cent of the profits? [347]

A. Of the profits, the money I made.

Q. How long did you work as an agent?

A. Oh, it was a little over a year, a year and a

few months.

Q. It was during that period of time you did

some errand work? A. That is correct.

Q. Is that correct

?

A. That's right.

Q. You say you received credit for $75. How
did you ascertain that you received credit for $75?

A. It was on my statement.

Q. It was on your statement?

A. That's right.

Q. In 1948, you went to the sanitarium, did you

say? A. That's right.

Q. How long were you in the sanitarium ?

A. Five months.

Q. Was it in 1949, then, at income tax time, is

that the occasion you talked with Mr. Handley?

Was it the income tax return for 1948 that you were

discussing? A. That's right, yes.

Q. So it was around income tax time in 1949

that you had this discussion, is that right?

A. I believe it was, yes. [348]

Q. You stated Mr. Rockwell visited you at the

sanitarium?
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A. He visited me at the sanitarium.

Q. And you asked Mr. Rockwell if Handley

could take care of the income tax return, is that

right? A. That's right.

Q. And Mr. Handley did prepare the return

for you? A. Right.

Q. And was it on the occasion when Mr. Rock-

well came out and discussed that with you, when

you said Mr. Handley and Mr. Kobey discussed

it, or was that some other occasion?

A. When Mr. Rockwell came to visit me in the

hospital, you mean?

Q. Yes. Was he alone at that time?

A. He was alone at that time, yes.

Q. It was subsequently, was it, you had a visit

with Mr. Kobey and Mr. Rockwell and Mr. Hand-

ley?

A. Yes. That was when I went to the office.

Q. At that time you were advised, were you not,

that the books and records of these men had been

seized? A. That's right.

Q. And they had no records from which they

could compute accurately your income tax return?

A. That's right.

Q. And as a result of that conference between

you [349] men, you arrived at an approximate

figure, is that correct? A. That's right.

Q. There being no documents in their hands

at that time to substantiate those figures, is that

correct? A. That is correct.

Q. None of these four gentlemen ever suggested
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to you that any false income tax return be made,

did they? A. Any what?

Q. Any false income tax return be made?

A. No, never, at no time.

Q. Didn't these men, Mr. Stacy, pay approxi-

mately $2,000 for your hospital and nursing bills?

A. Yes. They saved my life.

Q. I beg your pardon?

A. They saved my life. I was ready to die.

Mr. Beirne: That's all I have.

The Court: Any questions, Mr. Fischer?

Cross-Examination

By Mr. Fischer:

Q. Was there a suggestion at any time made

that taxes be evaded? A. I beg your pardon?

Q. Did the gentlemen ever make the suggestion

to you that you evade payment of your taxes in

any way? [350] A. No.

Mr. Fischer: That's all. Thank you.

The Court: Mr. Foye?

Mr. Foye: No questions, your Honor.

The Court: Mr. Robinson?

Mr. Robinson: No questions.

The Court: Any redirect?

Miss Martin: No further questions.

The Court: You may step down, Mr. Stacy.

You are excused.

(Witness excused.)
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Miss Martin: Mr. Drobman.

DAVID DROBMAN
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows : [351]

* * *

Direct Examination

By Miss Martin:

Q. Mr. Drobman, did you ever have any con-

nection with Marvin Kobey, Phil Cobert, Harry

and Al Kogus?

A. As an agent and a phone clerk.

Q. When was that?

A. Well, I started as a phone clerk in 1946.

Q. What salary were you paid as a phone clerk ?

A. Well, I was started at $60 a week.

Q. How long did you remain a phone clerk?

A. Some time, I believe, in May, 1947.

Q. Do you know when it was you started in

1946? A. I believe in August.

Q. Do you know what a W-2 withholding form

is? A. Yes, I do.

Q. Did you ever get a W-2 withholding form

from those four men or the place where you were

employed as a phone clerk in 1946? A. No.

Q. Did you ever get a W-2 form covering the

period of your employment as a phone clerk in

1947? A. No.

Q. With whom did you make the arrangements

when you became a bookie for those four men?
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A. I don't recall specifically which. It might

have [352] been Mr. Kogus or it might have been

Mr. Cobert. I am not sure.

Q. Do you remember who it was that hired you

as the phone clerk?

A. I believe it was Mr. Kogus.

Q. You knew him as Murph?
A. That's right.

Q. What arrangement did you have with them

as a bookie? A. You mean as an agent?

Q. As an agent.

A. 50 per cent of sharing in the profits.

The Court: Which Kogus do you refer to?

The Witness: Albert, I believe.

Q. (By Miss Martin) : You knew Al Kogus

as Murph? A. That's right.

The Court: How many phone clerks were there

at the time you were there?

The Witness: I don't remember, sir.

The Court: Three or 30?

The Witness: I couldn't say definitely.

The Court: I didn't ask you definitely. I asked

you approximately how many.

The Witness: When I first started, there might

have been four, I guess. [353]

The Court: And when you stopped, how many
were there?

The Witness: Oh, I never seen more than, I

would say, 12 or 13.

The Court: Put your next question.
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Q. (By Miss Martin) : When you were oper-

ating as an agent, did you daily get the daily

markers for the persons who bet through your

code name? A. Yes, ma'am.

Q. What was your code name? A. Willy.

Q. The persons who placed bets would call in

and place their bets through the name of Willy,

is that correct?

A. They would use that code name.

Q. And your book would be credited with those

bets? A. That's right.

Q. Did you get a weekly top sheet or summary

of the week's business for your book?

A. Yes, I did.

Q. What did you do with those records?

A. Destroyed them after I did not need them

any longer.

Q. Why did you destroy them?

A. Well, about that time some of the local law

enforcement agencies were going to the homes of

some of the [354] Agents, and I was told it would

be wise to destroy the records and I would be

given a true figure of my earnings for income tax

purposes at the end of the year.

Q. Who told you that?

A. I believe it was Mr. Cobert. I am not sure.

Q. But you are sure it was one of the four

men who were employing you?

A. That's right.

Q. The four partners? A. Yes.
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Q. And you did destroy all those records?

A. That's right.

Q. Did you prepare a tax return for 1948?

A. Yes, I did.

Q. Did you go to those partners to get the

figure to report on your 1948 return?

A. That's right.

Q. And did they show you a schedule indicating

what your share of the book had been for 1948?

A. I believe I saw Mr. Cobert and he told me the

amount that he earned for that year.

Q. And do you remember what amount he told

you?

A. Offhand, I don't remember. My return is

for $4,925, and that would be about $100 over what

he told me.

Q. Did he show you anywhere on the company

records [355] where that amount was reflected?

A. No. He looked it up somewhere. I don't know
whether it was on a sheet of paper or a ledger.

Q. I call your attention to Government's Ex-

hibit 42, which is a list of the net cash receipts for

1948 by agents and call your attention to page 5,

line 6, where it says "Willy, cash, $8,204," and ask

you, did they ever show you that figure in their

books as an aid to making out your income tax re-

turn for 1948?

Mr. Beirne: Just a moment, please. To which

we object on the ground it is incompetent, irrelevant

and immaterial and no proper foundation laid, if
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your Honor please. This witness hasn't testified as

to this document at all. I have no objection to her

asking whether or not he was ever asked about

$8,000. As to this particular document, there is no

connection between this witness and the document.

The Court: I will sustain the objection to the

form. You may ask him if he has ever seen this

document before, if you wish.

Q. (By Miss Martin) : Have you ever seen De-

fendants' Exhibit 42 before or the notation thereon

on page 5, "Willy, $8,204"?

A. I don't remember ever seeing it.

Q. I show you Government's Exhibit 45 in evi-

dence and call you attention to page 1 thereof, about

three-quarters of [356] the way down on the page,

where there is the notation, "Willy, No. 23," and

under the column headed "Net Cash Eeceipts," the

figure $8,936.50, and ask you if you have ever seen

that document before.

A. I don't know whether I have seen this spe-

cific one or not. I have seen many of them laying

around, but I never looked at them.

Q. You never had this figure shown to you as

an aid to preparing your 1948 income tax return?

A. No.

Miss Martin: That's all.
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Cross-Examination

By Mr. Beirne:

Q. Mr. Drobman, you began operating as an

agent when?

A. I believe it was the month of May 1947.

Q. And how long did you work as an agent?

A. Well, maybe two years, maybe less. I don't

recall.

Q. The conversation which you say you had

with somebody with reference to your records, when
was that conversation had?

A. It would be some time in 1948. I can't recall

the exact time.

Q. Do you recall who the person was with whom
you [357] talked?

A. I believe it was Mr. Cobert.

Q. Can you fix the time any more definitely than

1948, the month? A. No, I can't.

Q. You say you talked with some of these four

men with reference to the amount of money which

you had earned in 1948, is that correct?

A. I talked to someone, yes.

Q. As to the amount of money which you had

earned as an agent, is that correct?

A. That's right.

Q. You didn't have your records?

A. No, I did not.

Q. And you asked these men what your earnings

were, is that correct? A. Yes, sir.
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Q. Where did you have that conversation %

A. In the office.

Q. Who was present at that conversation?

A. Mr. Cobert, for one. I don't know who else

was there.

Q. This top sheet that you speak of, which was
given to you, was that daily or weekly ?

A. We received daily and weekly top [358]

sheets.

Q. And on that sheet there was indicated the

amount of business, is that right, that you had done ?

A. Not the amount of business, but the amount

of earnings or losses.

Q. The total earnings and losses, is that right?

A. That's right.

Q. What time of the year was it that you were

at the office in connection with getting this informa-

tion?

A. It was in the early part of January, I believe,

sir.

Q. Of 1949? A. Yes.

Q. Is that right? A. That's right.

Q. At that time you were told, were you not,

that the books and records of the company had

been seized? A. No, sir.

Q. Were any books and records exhibited to you

at that time at all ?

A. They weren't open for my inspection, but

they were always there.

Q. What time of the month was it in January,

1949, that you were there ?
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A. It had to be within the first two weeks, I

believe. [359]

Q. Whether it had to be or not, can you tell us

when it was ?

A. No, I don't know for sure. I just happened

to drop in one day and I was told.

Q. Did you go there for the purpose of getting

this information?

A. Not on that specific day, no.

Q. When was it that you went there for the

purpose of getting the information concerning your

earnings for the year ?

A. I didn't have to go any specific day. I just

dropped in, they told me, and that was the end of it.

Q. Did they tell you at any time how they could

figure out how much you collected from your

accounts ?

A. No, they didn't tell me anything like that.

Q. They didn't have that information, did they?

A. No, sir.

Q. You were the only one who had the informa-

tion as to how much you collected from your ac-

counts, isn't that correct?

A. That would be correct, yes.

Q. The bettors who did business with you, they

were your clients or customers, weren't they?

A. That's right.

Q. Have you been promised any immunity of

any kind [360] for testifying here in this case ?

A. I have not.
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Q. Has anybody made any suggestion to you

A. Nobody.

Q. with reference to your not being prose-

cuted in this case if you appeared as a witness

here? A. No, sir.

Q. Do you expect any consideration from the

United States Attorney or any branch of the federal

government for your testifying in this case?

A. I do not.

Q. By the way, in that conversation that you say

you had in the early part of January, 1949, who

was present at that conversation?

A. Are you referring to the conversation I was

told my figures?

Q. The conversation where you say you were

told what your figures were for 1948.

A. Mr. Cobert, and I don't know if any of the

others were around. I don't remember.

Q. Mr. Cobert? A. Yes.

Q. He is the only one you can recall that was

present ?

A. He is the one that I spoke to. [361]

Q. He is the only one you spoke to?

A. If the others were there, I might have talked

to them, but I wouldn't have remembered them.

Q. I am trying to find out with whom it was you

had the conversation you testified to here with

reference to your earnings for 1948, which you say

occurred in the early part of January, 1949.

Miss Martin : I would like to object, your Honor,
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on the ground it has been asked and answered

several times.

Mr. Beirne : No, your Honor, if I may disagree.

The Witness : Mr. Cobert.

Mr. Beirne: That's all I have, your Honor.

The Court: Any cross examination, Mr. Robin-

son?

Mr. Robinson: Yes, your Honor.

Cross-Examination

By Mr. Robinson

:

Q. Mr. Drobman, did you file an amended return

for the year 1948?

A. I filed a return. Not an amended return.

Q. At any time during the year 1948 or prior

to that time, at any time that you were working

for the partnership or the Cobert Collection Agency,

did you ever hear the subject of evasion of income

tax mentioned? A. Never. [362]

Q. I didn't hear your answer. A. Never.

Q. By anybody? A. No.

Mr. Robinson: I have no further questions.

The Court: Mr. Foye?

Mr. Foye: No questions.

The Court: Mr. Fischer?

Cross-Examination

By Mr. Fischer

:

Q. Mr. Drobman, what did you report as your

gross income on your return for 1948?
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A. I believe the figure is $4,925.

Q. Is that the figure you reported for 1948?

A. That's right.

Q. What was the figure?

A. I reported $4,925 for 1948.

Q. What was that figure again ? A. $4,925.

Q. How much did you make in 1948, your gross

take? A. Pardon?

Q. What was your gross income in 1948 ?

A. That amount.

Q. $4,900? [363] A. $4,925.

Q. $4,925. And what amount were you told to

report?

A. I was told to report about a hundred dollars

under that because I added the $100 to cover any

leeway.

Q. You were told to report $100 under the figure

you actually reported?

A. That's right, and I was also told it would be

a true and authentic report.

Q. Was any suggestion ever made to you that

you falsify any figures ? A. Never.

Q. That you evade any figures?

A. Never.

Mr. Fischer: That's all.

The Court : Any redirect ?

Miss Martin: Yes.

Redirect Examination

Bv Miss Martin

:

Q. You had no figures of your own in regard to
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your income for 1948, because you had destroyed

your records, is that correct ? A. That's right.

Q. Did you ever tell the partners when you

couldn't [364] collect a debt from one of your

customers ?

A. Yes. I have had my share of them.

Q. Did you have an arrangement with them

about splitting bad debts?

A. Some of them, yes. In fact, I had a great

deal of them and they were very kind in that [365]

regard. : !

Q. By that you mean they would share the losses

you couldn't collect'?

A. Most of them. Not all.

Miss Martin: That's all.

Eecross-Examination

By Mr. Fischer

:

Q. Under your arrangement with them, though,

when you first became a bookmaker, they weren't

required to share those losses, were they?

A. I don't believe so.

Q. At the time you destroyed these top sheets,

did you transpose those figures to any other of

your records?

A. No. I destroyed all records.

Q. Were you told to do that by anyone?

A. No. I was just told what I mentioned before,

that the local law enforcement, the police depart-

ment, were coming to the homes, and the best thing

was to destroy the records.
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Q. Just the local police department?

A. That's right.

Q. No reference was made to the federal govern-

ment, though? A. None whatsoever.

Mr. Fischer: That's all.

Miss Martin: That's all.

The Court: You may step down. You are [366]

excused.

(Witness excused.)

Mr. Binns : Mr. Chapin.

WOLF CHAPIN
called as a witness by the Government, being first

sworn, was examined and testified as follows:

Direct Examination

By Mr. Binns:

Q. Where do you live, Mr. Chapin?

A. Los Angeles.

Q. How long have you lived here?

A. Oh, all in all about 19 years, Mr. Binns.

Q. Do you know Marvin Kobey?

A. I know him.

Q. Do you know Albert Kogus? A. Yes.

Q. Harry Bockwell? A. Yes.

Q. Do you know him as Harry Bockwell or as

Harry Kogus?

A. Harry Rockwell, Mr. Binns.

Q. And Philip Cobert? A Yes, sir. [367]
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Q. Did you ever work for those gentlemen?

A. Yes, sir.

Q. In what capacity? A. As an agent, sir.

Q. Did you ever work for them in any other

capacity ?

A. Due to a moral obligation, Mr. Binns, to the

amount of around $3,000, somewhere in that bracket,

possibly it might have been in excess of that, I made
an agreement to work it out. It was a moral obliga-

tion. There wasn't any money I got, but I felt due

to the fact that in the associations I had with them,

they had been fair with me, I felt I should work it

out. I worked it out in a procedure of a night clerk.

I received no money for it. It was a kind of one

thing offsetting another.

Q. You received credit, however, on a debt of

yours, is that right? A. Yes, sir.

How much did you receive a week as night clerk ?

A. $10 a night.

Q. When you worked as an agent for them, did

you have a code name ? A. Yes, sir.

Q. What was your code name? A. Tom.

Q. When you worked as an employee, what was

your code [368] name? A. Tom.

Q. What was your general arrangement with

them on sharing the profits, if any, on your book?

A. When I originally started, it wasn't an ac-

cepted practice, that is, they weren't obligated to

give credits. Nevertheless, they did issue me, I think,

a fair amount of credits. I don't know actually what
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the accepted procedure was, but they did extend

certain courtesies to me.

Q. How did you share the profits ?

A. On a 50-50 arrangement, Mr. Binns.

Q. Did you ever receive any markers?

A. Yes, sir.

Q. How did you get your markers ?

A. They were delivered to me.

Q. Where were they left?

A. I think in the milk receptacle at my apart-

ment.

Q. They were left in the milk receptacle?

A. Yes, sir.

Q. Did you see the man who delivered them?

A. No, sir.

Q. Did you ever see him?

A. I am trying to refresh my memory on it,

Mr. Binns. I can't recall, Mr. Binns, having seen

him, no.

Q. How many months did he deliver those to

you? [369]

A. It extends over quite a long time, Mr. Binns.

Q. Three years? A. Yes, sir.

Q. And you never saw the man that delivered

the markers?

A. Mr. Binns, I recall quite a while back a

gentleman. I don't know who he was by name. He

is not here in the courtroom. It wasn't Mr. Hime-

baugh. It might have been a party by the name of

Roy, I think. It seems to me like the name was Roy.
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It slips my mind. I didn't see Mr. Himebaugh in all

the time he might have been doing that.

Q. Now then, did you also receive a daily top

sheet? A. Yes, sir.

Q. That summarizes the day's business, does it?

A. Yes, sir.

Q. Did you receive a weekly top sheet?

A. Yes, sir.

Q. What did you do with those ?

A. From the top sheet, the weekly top sheet, I

transposed my figures down to a, you might say a

master sheet, one single sheet, for the purpose of my
returns. I would destroy everything else.

Q. When did you destroy them ?

A. I used to destroy them in the process of go-

ing along, Mr. Binns. After the transposing of those

figures, I destroyed them usually. I didn't let them

accumulate to any extent. [370] Possibly I didn't

make my transposition, oh, possibly I did make the

transposition maybe three or four weeks at a time,

but after I made the transposition, I would destroy

them. I didn't keep any records on that.

Q. When you made this transposition, you only

carried one figure, didn't you?

A. Only one figure, yes.

Q. Just the collector pay figure from the top

sheet?

A. Just what I collected was the final summary

for the week.

Q. In other words, you didn't carry any indi-

vidual figures for any bettors ?

A. No. Any figures that I kept relative—if a
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bettor was a weekly account, I kept it until such

time. I am referring to the betting ticket, up to such

time as it was settled. Beyond that, I did not, I

took my figures based on the top sheet itself.

Q. Examining Government's Exhibit 36 in evi-

dence there, can you indicate which of the figures

would be the one you kept?

The Court: By "kept," you mean the one he

transposed ?

Mr. Binns : The one he transposed.

The Witness: That would be the one, the top

sheet itself, Mr. Binns.

Q. (By Mr. Binns) : Will you put your finger

on the figure [371] on the top sheet which you would

transpose.

Mr. Beirne: Is Mr. Binns using that as an ex-

ample ?

M. Binns : Yes.

The Witness: I would take my figure here, Mr.

Binns.

Mr. Binns: May the record show that the wit-

ness is indicating the figure of $431.85.

The Court : Is that the figure you are indicating,

Mr. Chapin?

The Witness : Yes, your Honor.

The Court: And the figure appears on the first

sheet of Exhibit 36?

Mr. Binns : Exhibit 36, your Honor.

The Court: That figure would be the total and

you would take that and copy it off onto another

sheet?
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The Witness : Yes, your Honor.

Q. (By Mr. Binns) : Was that the only figure

you copied off? A. Yes, Mr. Binns.

Q. What happened to the record you kept of

these transposed figures?

A. That represented my gross amount. Then I

would divide that in half, knowing that was the

basis on which my arrangement was, Mr. Binns.

Q. What did you do with that record ?

A. After declaring my returns, I destroyed it,

that is, I [372] kept it up until such time as I had

the returns made up.

Q. Did you destroy it the day you sent in your

return or when?

A. I would say immediately after, Mr. Binns.

The Court: By "return," you are referring to

the Federal income tax return?

The Witness : Yes, your Honor.

Q. (By Mr. Binns) : After you destroyed this

sheet of paper upon which you had those transposed

figures, you had nothing at all in your possession

for your bookie income in 1948 ?

A. I did not, Mr. Binns.

Q. How long do you recall you were employed

out there on this night work ?

A. It seems, based on this gross amount of this

obligation, somewhere around $3,000, to the best of

my recollection, Mr. Binns.

The Court: How many nights a week did you

work?
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The Witness : I am trying to arrive at that, your

Honor.

The Court: How many nights a week did you

work?

The Witness : I am trying to arrive at that, your

Honor.

The Court: How many nights a week did you

work?

The Witness : Six nights a week.

The Court: You got credit for $10 a night?

The Witness: Yes, your Honor. [373]

Q. (By Mr. Binns) : Do you know what a Form

W-2 is? A. Yes, Mr. Binns.

Q. Did you ever receive a Form W-2 from the

four partners? A. I did not, Mr. Binns.

Q. Did you report that income on your income

tax return? A. I did, Mr. Binns.

Q. You did?

A. Are you asking the amount of

Q. Your wages.

A. Mr. Binns, the wages were part of my top

sheet. That is the way I understood it.

Q. In other words, you didn't receive a W-2

form ? A. I did not, Mr. Binns.

Q. And this top sheet you got, did it have in-

cluded on it a credit for the amount of money you

had earned working as a night clerk ?

A. It did.

Q. So that in your opinion you did include it

when you added up the figures which appear upon

your summary which you kept for the year ?
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A. That is correct.

Q. Now, then, do you know a person named
Dave? A. I do.

Q. Who is he? A. My brother. [374]

Q. What is his name? A. David Chapin.

Q. Was he ever employed by the four defend-

ant partners? A. He was.

Q. And for what period ?

A. To the best of my knowledge, Mr. Binns, I

would say a year and a half.

Q. Do you know when he commenced ?

A. Well, if I could recall when I quit, I know he

started the night I quit. When my account was paid

in full, that is the night my brother started.

Q. In what capacity did he start ?

A. Oh, I would say sort of a general handyman,

helped to check, and other sundry conditions.

Q. Did he work in the daytime or evening?

Mr. Beirne: Just a moment. To which we object

on the ground it is incompetent, irrelevant and im-

material, calls for a conclusion of the witness, if the

court please. This witness has testified that his

brother started working when he quit.

The Court: He may answer if he knows. Did

he work day shift or night shift ?

Mr. Binns : That is the question.

The Witness: On the night shift, Mr. Binns.

Q. (By Mr. Binns) : Did you ever see him

working there?

A. I might have seen him around the office, Mr.
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Binns, [375] in the daytime, but not in a working

capacity, that is, I had no more access to the quar-

ters, due to the extent that I was not longer in that

capacity ?

Q. Did you ever pay your brother any sums of

money I

A. Mr. Binns, to the best of my knowledge I did

not, but it seems that possibly the first week or two,

due to the fact that my brother is an older person

than me, why, in some way he sort of resented the

fact that I would pay him a salary, and that point

was brought up with somebody in authority. It was

brought up—I can't recall the individual. Neverthe-

less, it does show on the account that I was supposed

to have paid him.

Q. Did you ever leave any money out there for

anybody ? A. I did not, Mr. Binns.

Q. Did you ever have any deductions made from

your books for anybody?

A. Will you qualify that question? Are you re-

ferring to Dave's salary?

Q. Yes.

A. That was on the sheet, Mr. Binns, yes.

Q. In other words, when you received your top

sheet for the week, it would have Dave's salary on

it? A. Yes.

Q. How would it appear ?

A. As a special account. [376]

The Court : Was it a deduction from your share ?

The Witness: Well, your Honor, I would be

shown a credit in one position and a debit in the
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other, that is, one would offset the other. As I recall,

it was somewhere in the amount of, I believe, $130,

possibly $100. I don't recall. That naturally would

be divided in half.

Q. (By Mr. Binns) : Did it appear there every

week for quite a spell ?

A. It did, Mr. Binns, yes.

Q. Was your brother doing any work for you?

A. No, Mr. Binns.

Mr. Binns: You may cross-examine.

Cross-Examination

By Mr. Beirne

:

Q. Mr. Chapin, this betting business is all virgin

territory as far as I am concerned. Will you tell me,

please, with reference to these bettors that you had,

they were clients of yours, weren't they?

A. They were.

Q. That was your business? A. Yes, sir.

Q. You were in the bookmaking business, is that

right? A. Yes, sir.

Q. And the profits of the business, you divided

with the four men, is that right? [377]

A. I did, yes.

Q. These betting markers which they have been

discussing here are markers which were sent out to

you daily, is that right? A. They were, yes.

Q. Showing the list of customers and the profits

and losses, is that right? A. That is right.

Q. With the top sheet attached to it ?

A. Yes.
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Q. Was there a top sheet attached daily?

A. Yes, there was a top sheet attached daily?

Q. And that top sheet showed the net results or

profits and losses, is that right ?

A. For the day, yes.

Q. And half of that was to go to the organization

or these four men, is that right ? A. Yes, sir.

Q. Now, did I understand you correctly, did you

so testify, that these markers which indicated the

wins or losses of individual customers, you kept

those until the account was settled, is that right?

A. I always try to keep these markers until the

settlement of the account.

Q. Then the top sheets, you kept and transposed

the [378] totals of the top sheets to another sheet?

A. To a single sheet, yes.

Q. To a single sheet, and it was from that sheet

that you computed your income tax return ?

A. I did, sir.

Q. Is that correct? A. Yes, sir.

Q. Did anybody ever ask you to make a false

income tax return or to evade taxes ?

A. At no time, sir.

Q. Can you give us the period of time during

which you worked, Mr. Chapin? Pardon me. The

time during which you worked as a night clerk ?

A. It ran into quite a few months, Mr. Beirne.

The Court: It would be 50 weeks, wouldn't it?

The Witness: It would run the best part of a

year, yes, Mr. Beirne.

Q. (By Mr. Beirne) : Let me see if I get this
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clear. During the period you were working as a

night clerk, you were operating your book as an

agent, is that correct?

A. Yes, that is correct. That shortens the over-

all length of time, Mr. Beirne.

Q. And out of your book, as they call it, there

was deducted this $10 a night, is that right?

A. Yes, credit was issued. [379]

Q. And you receive a credit of $10 on this bet-

ting marker as it was sent out to you each night, is

that right?

A. Yes, sir. Mr. Beirne, may I make a state-

ment? This last question I said yes to, my salary

did not show daily. My salary would be shown at

the end of the week.

Q. A total for the week? A. Yes.

Q. In other words, six days would be $60, is that

right?

A. That's right. That would be shown only one

time.

Q. You made a statement there as to the shorten-

ing of the time. What did you mean by that ?

A. If my book actually won some money, there-

fore, my indebtedness was that much less. We will

say my salary being $60, and if the book won $100,

say a gross of $200, therefore I shortened the over-

all indebtedness to the amount of $160.

The Court : In other words, by that you mean to

say that the four partners share of your book was

also credited against this indebtedness ?

The Witness : Your Honor, as I tried to recall, a
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certain fixed amount is in my mind now of what I

morally owed.

The Court : We have assumed that is $3,000.

The Witness: I know I liquidated that amount

in a shorter time due to the fact that the book must

have won additional monies.

The Court: You mean your share of the book

was applied [380] toward this indebtedness ?

The Witness : Yes, your Honor.

The Court : Did you have any other income ?

The Witness : No, your Honor.

The Court: I understand the testimony, but I

want to be clear. You say you applied your share

of the check plus salary towards this indebtedness.

I have now asked what you lived on. Did you have

any other income,

The Witness: No.

The Court : How did you live ?

The Witness: Your Honor, they didn't take

away the entire amount.

The Court : That is what we are getting at. We
are taking a long time getting to it.

The Witness : I am sorry, your Honor.

The Court : Was it only a part of your earnings

of your book which were credited against this ac-

counts

The Witness: Undoubtedly a part of the credit

plus my earnings working there.

The Court : What year was this ?

The Witness: This was in 1948, vour Honor.
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The Court: Do you have trouble remembering

it?

The Witness : It seems rather hazy.

Mr. Beirne: That's all I have.

The Court: What about your brother's salary?

I don't [381] quite understand that. How was that

on your top sheet? He wasn't working for you, was

he?

The Witness : No, your Honor.

The Court: How did it appear on your top

sheet?

The Witness: That was a question that was

brought out. I recall we had a disagreement on it

and I asked at that time about it. I know I didn't

pay my brother.

The Court : Was it deducted from your share of

the book?

The Witness : No. It was shown as a credit and

also as a debit. It is rather involved bookkeeping.

I am rather at a loss on it.

The Court : How do you understand it ? If it was

shown as a credit and a debit, it amounted to noth-

ing then.

The Witness: Your Honor, where it would be

shown at the top, we will say the credits on the left-

hand side, somewhere along the bottom the same

amount would be shown. That is, one seemed to off-

set the other. My brother did not work for me. I

didn't pay him.

The Court : You know whether it offset it, don 't

you?
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The Witness : Yes, I do, your Honor, and it did.

The Court: Then just answer that way. Why
was it put on there, do you know ?

The Witness: That was what I couldn't under-

stand, your Honor. [382]

The Court : Did you ask anyone ?

The Witness : Yes, I did.

The Court : Whom did you ask ?

The Witness: It seems that I asked somebody.

I can't recall the individual, your Honor, but I did

ask somebody in the night crew, of which there were

several, about the interpretation of that. I was

under the impression, your Honor, as I stated to

Mr. Binns originally, that I thought it had been

taken off.

The Court: Do you have any questions, Mr.

Fischer ?

Mr. Fischer : Yes, your Honor.

Cross-Examination

By Mr. Fischer:

Q. When did you first become a night clerk, Mr.

Chapin, about what time ?

A. I would say in the early part of 1948, Mr.

Fischer.

Q. Before that, you had been an agent

!

A. An agent.

Q. When did you begin your activities as an

agent with the firm'?

A. With the four partners, Mr. Chapin ?

Q. Yes.
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A. In 1947, with the four partners. [383]

Q. You had been a bookmaker prior to 1947?

A. I had, Mr. Fischer, yes.

Q. You had your own clientele, did you not?

A. I did.

Q. You conducted your business as you saw fit,

no one directed you how to conduct it, I mean with

regard to placing your bets and with whom to place

them ? A. Yes.

Q. Under your arrangement with the four part-

ners, if your book showed a gross win of, let us say,

$400, $200 was due to the partnership, is that right?

A. Yes.

Q. And you had to pay that $200 to the partner-

ship, whether you collected from your individual

bettors or not, isn't that correct?

A. I wouldn't say that, sir. They were very fair

with me. They did make certain adjustments with

me. I can't say that I got as many adjustments as

others would. I don't know. I wasn't in a position

to know what the procedure was. Nevertheless, they

were open-minded to certain credit.

Q. Let me rephrase the question. Let me put it

this way, Mr. Chapin. In the event that you failed

to collect from some of your bettors, some of the

people who placed bets with you, nevertheless, under

the arrangement with the four partners, you had to

pay them 50 per cent of your book, isn't that [384]

correct? You were obligated to pay them ?

A. There is a moral obligation there at all times,

sir.
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Q. And if they made a reduction in that, it was

of their own volition ? A. That is correct.

Q. You transposed the figures on the top

sheet
* * *

Q. (By Mr. Fischer) : In transposing your fig-

ures to your master sheet, were you ever told by

anyone to falsify those figures ?

A. At no time, sir.

Q. Did you ever receive figures from the four

men that you found to be incorrect ?

A. No, sir. I don't recall any.

Q. Were you ever directed to evade payment of

a tax ? A. At no time, sir.

Q. Were you ever directed to falsify any fig-

ures'? A. At no time, sir.

Mr. Fischer: That's all. [385]

September 4, 1951, 1:30 P.M.

The Court: Are you ready to proceed, gentle-

men?

Mr. Beirne : In that matter, if the court please,

as your [389] Honor knows, Mr. Cannon has been

in the hospital with a serious operation for the past

three weeks. He has just returned home, so I am

informed, last Sunday night, the night before last.

The doctor states he will be able to come to court

by next Monday.

When your Honor asks if we are ready to pro-

ceed, I am constrained to suggest to the court the

defendants are not ready in the sense, if your



United States of America 669

Honor please, that they are properly prepared to

go to trial, nor are they prepared in the sense that

they have now competent counsel to represent them.

I would feel safer, if the court please, if Mr. Can-

non were present to represent these defendants, and

I am sure the defendants would feel safer if Mr.

Cannon were here to protect their interests.

When we were here before and made our motion

for a continuance, we did state we would proceed, if

the court please, at this time, and we will, of course,

proceed if the court insists upon it, and do the best

we can, but I want to state to the court the handi-

caps we are working under. I would suggest and

I would appreciate on behalf of the defendants and

on behalf of Mr. Cannon if the matter could be

continued for the last time now that Mr. Cannon

is home from the hospital and will be available

by next Monday, that it be continued until Monday.

The Court: What is the attitude of the govern-

ment?

Mr. Binns : Your Honor, I feel I have to oppose

the [390] continuance. I have been having difficulty

today with witnesses that have been subpoenaed.

They have been brought here time and time again.

I realize it hasn't been anyone's fault in particular,

but I think the defendants in this case with a three

weeks' continuance, which is almost unheard of in

criminal matters, are presently as ready as they

will ever be. I don't believe there is ever a counsel

that goes into the trial of a case that doesn't feel

there is something more that he could do or there

is some inadequacy in himself.
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Of course, I think Mr. Beirne is the type of coun-

sel, and we all know his reputation, that there

aren't any better prepared attorneys in Los Angeles

or more able.

Mr. Beirne : I appreciate those encomiums, your

Honor, and were it some other type of case with

which I am familiar, I would be happy to agree

with Mr. Binns, but as I stated to the court before,

I haven't the slightest conception of the difference

between a debit and a credit and I think it will be

proved here in my cross-examination of the wit-

nesses. No accountant and no certified public ac-

countant, no auditor, has been able to hammer that

into my head during this period.

Mr. Cannon is the only one who is familiar with

the technical side of this case. As we expressed to

the court before, I am in this case, was in it, solely

as a consultant and solely, if the court please, to

represent one of the Koguses. By a mistake or

error of some kind, I was listed as [391] attorney

for all of the defendants, but as far as my being

able to go ahead, I will stumble along, your Honor,

but that is all I will be able to do. I don't think it

would be fair to the defendants.

I appreciate the courtesies that have been ex-

tended. As I said before, I am not trying to delay

this case, have no object in doing that. It is injurying

my business to have it delayed, but insofar as the

rights of the defendants are concerned, I think, if

the court please, it would be better for everybody

concerned and their interests would be protected

if it were continued.
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The Court: What assurance have we that Mr.

Cannon will be here next week, Mr. Beirne ?

Mr. Beirne : We have every assurance of that.

The Court: We had the firmest assurance Mr.

Cannon would be here today. What is the attitude

of the government? [392]

Mr. Binns: Your Honor, I feel that I have to

oppose the continuance. I have been having diffi-

culty today with witnesses who have been sub-

poenaed. They have been brought down here time

and time again.

I realize that it hasn't been anyone's particular

fault but I think the defendants in this case, with

a three weeks continuance, is almost unheard of in

criminal matters and that they are ready or are as

ready as they ever will be to go ahead with this

trial.

I don't believe counsel ever goes into a trial of

a case who doesn't feel there is something more

that he could do or there is some inadequacy.

The Court: What assurance do we have we can

go ahead next week?

Mr. Beirne: Between that time and now com-

plications arose in his case which had not been

anticipated while he was in the hospital, but now
he is home from the hospital and the doctors assure

us he will be ready to come to court on next Mon-

day.

The Court: Have you any estimate as to how
much time it will take to complete this case once

we get started again?
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Mr. Binns: As I stated this morning, your

Honor, I feel that four days would complete the

Government's case.

The Court: Do you gentlemen care to make any

estimate about the length of time you will re-

quire? [393]

Mr. Beirne: If that be the case we could prob-

ably finish within four or five days, I would think.

That is just my estimate, depending on the charac-

ter and quality of the prosecution's case. And I

assure your Honor I will do everyting I can to

expedite it once we get started.

The Court: Do you have anything you wish to

say about it, Mr. Robinson—you and Mr. Foye

and Mr. Fischer.

Mr. Robinson: Well, I can't speak for Mr.

Foye, your Honor, but I have just been instructed

by all of my clients, just now, to oppose this con-

tinuance.

As I have said on two other occasions I fully

understand the reasons for the motion but my cli-

ents are definitely being seriously jeopardized in

this case and they are losing opportunities for work

and every other thing and it has been a strain on

their physical and nervous systems.

The Court: What is your view of it, Mr. Foye?

Mr. Foye : Your Honor, I must say I agree with

Mr. Robinson. I dislike to oppose the continuance

because of Mr. Cannon's condition and I under-

stand Mr. Beirne 's position, but Mr. Weiss very

definitely wants to continue with the case and he

is in the same position as Mr. Robinson's clients.
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strain for him.

The Court: Mr. Fischer.

Mr. Fischer: I must agree with Mr. Beirne, if

your Honor [394] please. I have been in confer-

ence with Mr. Beirne to a considerable degree in

this matter and I hope Mr. Beirne will forgive me
for my saying so, but accounting problems involved

in this matter have been brand new to him and he

hasn't always grasped them and that is an under-

statement.

I have been present when there have been—there

has been at least one accountant present who has

attempted to explain these various accounting con-

cepts and whether or not Mr. Beirne has grasped

them all is something about which I am dubious,

frankly speaking.

I must agree with Mr. Beirne for another reason

and that is the interests of my client, Mr. Hime-

baugh and his defense to a considerable degree

coincides with those of the other four defendants

here and if for one reason or another these defend-

ants are not adequately represented, and again

with all due respect to Mr. Beirne I don't believe

they will be adequately represented if Mr. Cannon

isn't here. If these four defendants are not ade-

quately represented so as to make their position

clear I think it would militate against the interests

of my client very definitely and so I must agree

with Mr. Beirne that in all fairness this trial should

be continued a week.

May I add just this one thought, if your Honor

please? I don't see what difference it would make
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to the prosecution. Apparently they have their

case prepared. They should have [395] after hav-

ing

The Court: You don't need to waste any time

on that. You are equally divided—the defendants'

attorneys are equally divided on the subject and the

motion for further continuance will be denied. The

bailiff will please call the jury.

(Whereupon the jury returned to open

court.)
* * *

DAVID MECKLOVIT
called as a witness by the plaintiff, being first

sworn, was examined and testified as follows:

The Clerk: State your full name.

The Witness : David Mecklovit.

Direct Examination

By Mr. Binns:

Q. Mecklovit, where do you live ?

A. 1222 North Citrus.

Q. I can hardly hear you.

A. 1222 North Citrus, Los Angeles 38.

Q. How long have you lived in this city? [396]

A. Well, in the city I think it was 1938, in Los

Angeles.

Q. Are you also known as Dan Lovett?

A. Yes, sir.

Q. Calling your attention to the year 1948 how

were you making your living?

A. I was an agent.

Q. What kind of agent?
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A. Bookmaking agent.

Q. Are you acquainted with the defendant Mar-

vin Kobey? A. Yes, sir.

Q. Are you acquainted with the defendant Al-

bert Kogus? A. Yes, sir.

Q. Are you acquainted with the defendant

Harry Kogus? A. Yes, sir.

Q. Are you acquainted with the defendant Phil

Cobert? A. Yes, sir.

Q. Do you see them in the court room?

A. Yes, sir.

Q. And were you connected with them in any

way in 1948? A. Yes, sir.

Q. In what capacity?

A. I was what is known as a 50-50 agent.

Q. What does that mean?

A. Well, I had customers wTho played horses

and if there [397] was a gross amount won over a

period of a week they would get half of the win

and I would secure half.

The Court: Who would get half?

The Witness: The gentleman just mentioned.

The Court : Keep your voice up. The jury must

hear you.

The Witness: The gentleman just mentioned.

The Court: That is the defendant Kobey and

Kogus and Kogus and Cobert?

The Witness: Yes, sir.

Q. (By Mr. Binns) : Now, then, did you have

any employees in your end of the business ?

A. No, sir.
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Q. Did you know anyone named Alice?

A. Yes, sir.

Q. Do you know what Alice's full name was?

A. No, sir.

Q. Did you ever meet Alice ?

A. One time I met—oh, I don't know how

many—five or six or seven people that worked for

the gentleman and I recognized her—that she was

one of them since I have been in court here.

Q. Where did you meet her at the time that

you saw her?

A. In the office of the Guarantee Trust Co.

Q. That was out on East Florence ?

A. Yes, sir. [398]

Q. And was that the only time you saw her?

A. Yes, sir.

Q. Did you ever pay her any money?

A. Not directly, no, sir.

Q. Did you ever put any money in an envelope

for her? A. Yes.

Q. What would you do with the money and the

envelope ? A. What would I do ?

Q. Yes.

A. Nothing. It was just left there for—if I had

a sufficient amount of money to pay a salary I

would just leave it there and sometimes I would

mark the name " Alice" on the envelope and some-

times I was asked to and I did it and sometimes

somebody else would.

Q. Do you know who else would? A. Yes.

Q. Who? A. Oh, I guess it was Roy.
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Q. Roy who?

A. Hanley. Pardon me. I didn't know any-

body's second name until the procedure here. And
possibly Bruce also may have handed me an enve-

lope to put the money in.

Q. Do you remember how much would be in

the envelope?

A. It fluctuated, sir, but it was mostly about

$90, I think. [399]

Mr. Binns: Your Honor, may I read a portion

of Government's Exhibit 31 in evidence to the

jury? I mean Government's Exhibit 33 in evi-

dence to the jury.

The Court: Yes, you may.

Mr. Binns : Your Honor, reading from—I might

ask a question:

Q. (By Mr. Binns) : Did you have a code name

out there? A. Yes, sir.

Q. What was your code name? A. Dave.

Mr. Binns: Your Honor, reading from Govern-

ment's Exhibit 33

Mr. Robinson: Your Honor, if Government's

Exhibit 33 is the document I think it is

The Court: I can't hear you, Mr. Robinson.

Mr. Robinson: I am sorry, your Honor.

The Court: Talk out so we can all hear, please.

Mr. Robinson: Your Honor, Government's Ex-

hibit 33 is entitled "Agent's Special Account" and

if counsel is now going to read from this or ask

any questions from it I am going to object on the

ground that there has been so far no foundation
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laid to establish a relevancy between what he is

about to read and my client.

The Court: Well, the document is in evidence,

is it not?

Mr. Robinson: It is, your Honor, but I under-

stood that [400] we had the right—we had the right

at some later date to move to strike it.

The Court : You have reserved that right.

Mr. Robinson: We have reserved that right and

I don't wish to waive it by letting him read it to

the jury.

The Court: Very well, you shan't waive it by

that procedure as long as the document is in evi-

dence. Is there some particular portion of it that

needs to be read now, Mr. Binns ?

Mr. Binns : Yes, your Honor. I feel that it does.

I am reading from Government's Exhibit 33 in

evidence, the document marked "Kobey Collection

Agency, Agents' Special Account," from a page

designated as 11-6, line 5

:

"Alice, $90. Dave."

Reading from a page designated as 10-30, line 5:

"Alice, $90. Dave."

Q. (By Mr Binns) : Now, Mr. Mecklovit, were

you furnished booking markers ? A. Yes, sir.

Q. When did you receive them ?

A. Oh, they were delivered, sir, sometime dur-

ing the night I should say, or early morning.

Q. Where were they left?

A. In my mail box.
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Q. Ahd did you receive them each night ?

A. Yes, sir. [401]

Q. Did they have—were they a summary of the

day's business? A. Yes, sir.

Q. And then did you also receive a weekly sum-

mary? A. Yes, sir.

Q. What did you do with them ?

A. Well, I had them for quite a while and it was

customary to save them for a while in case there

was any bookkeeping errors.

Q. How long would you keep them?

A. Oh, I personally kept them about a month

or six weeks.

Q. Then what did you do with them?

A. Throw them away.

Q. Do you have any now?

A. Well, I kept my own records of those. In

other words, what these basically amounted to was

your week's win or lose and I transposed these to

my own books.

Q. When you transposed them did you keep

track of the names of your customers and the

amounts ?

A. No, sir, because—are you speaking of the

weekly?

Q. Yes.

A. There wasn't—on the weekly there wasn't

any names at all. It was just each day's business

that was done throughout the week.

Q. So this record you kept would indicate only

how much [402] was won or lost by you during the

particular week? A. Yes, sir.



680 Marvin Koiey et al. vs.

(Testimony of David Mecklovit.)

Q. But not who it was who won or lost?

A. That was my own business, sir, because

often—in fact quite often people would owe me
money and sometimes there would be a certain

amount of difficulty in collecting it and sometimes

quite often there was no collection. I mean you

couldn't collect it at all.

Q. Nowt

, when you prepared your 1948 income

tax return what information did you use ?

A. Well, I had an accurate account of what I

earned and this I believe I remember to be right,

I was given some—I was led to believe—my
brother-in-law gave me what I supposedly made.

He said he got it from the office.

Mr. Beirne: If your Honor please, may that

last answer be stricken on the ground it is hearsay

and incompetent, irrelevant and immaterial so far

as the defendants are concerned.

Q. (By Mr. Binns) : Did you use

The Court: Just a moment. There is a motion.

Mr. Binns: I thought it had been granted, your

Honor.

The Court : It is granted.

Mr. Binns : All right.

Q. (By Mr. Binns) : Did you use this infor-

mation you compiled yourself? [403]

A. In making out my tax return?

Q. Yes. A. Yes, sir. [404]

Q. Did you use any other information?

A. Well, yes. I was told that I made so much,

that is
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Mr. Beirne : Just a moment. If the court please,

may I move to strike that out as incompetent, ir-

relevant and immaterial.

The Court: Motion granted and the jury is in-

structed to disregard it. It doesn't help us any to

have you tell us you were told by someone.

The Witness: That's the truth, sir.

The Court: If there is a conversation called for

by the question, we must know who was there and

who was speaking.

Did your question call for a conversation ?

Mr. Binns: I don't believe it did, your Honor.

The Court: Then I suggest you be more specific

in framing your questions, if possible.

Mr. Binns : Yes, your Honor. May we have the

question read?

The Court: Read the question, please, Mr. Re-

porter.

(Question read.)

The Witness : I said yes to that.

Q. (By Mr. Binns) : What other information

did you use ?

A. I was told that—well, this is the whole situa-

tion. My brother-in-law went down to secure

The Court: The question is, what information

did you [405] use? Information that someone gave

you?

The Witness : Information that was given to me.

Q. (By Mr. Binns) : Who gave it to you ?

A. My brother-in-law. He testified here.
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Mr. Beirne: May that be stricken, if the court

please, on the ground it is incompetent, irrelevant

and immaterial and not within the issues of the

case and hearsay as to these defendants. He was

using information which his brother-in-law gave

him and that is certainly not binding on these de-

fendants.

The Court: Overruled.

Who is your brother-in-law?

The Witness: David Drobman.

The Court: David Rubin?

The Witness: Drobman.

Q. (By Mr. Binns) : Did he testify here at the

last court session?

A. I don't know if it was the last one, but he

testified here, yes, sir.

Mr. Binns: No further questions.

Cross-Examination

By Mr. Beirne:

Q. Did I get the name right? Is it Lovett?

A. Mecklovit.

Q. I beg your pardon? [406]

A. Mecklovit.

Q. Did I understand you are sometimes known

as Lovett?

A. Yes, sir, for the simple reason everybody

seems to fall over it.

Q. Regardless of the reason, you were known

as Mr. Lovett, is that right ?

A. I am still, sir.
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Q. With the first name Dan, is that correct?

A. That's right, sir.

Q. You worked as an agent for these four men?
A. Yes, sir.

Q. Is that correct? A. Yes, sir.

Q. And as such agent, you had your own cus-

tomers in the bookmaking business ?

A. Yes, sir.

Q. That was your own business, is that right?

A. Yes, sir.

Q. And these four men furnished you facilities,

such as telephones? A. Yes, sir.

Q. A place to telephone in bets ?

A. Yes, sir.

Q. You were able to obtain race results and

betting [407] odds and so forth, is that correct?

A. Not I, sir. My customers were.

Q. Not you, but your customers were, is that

right? A. Yes, sir.

Q. In consideration of those facilities, you paid

to these four men on a 50-50 basis, 50 per cent of

your profits, is that right? A. Yes, sir.

Q. You had a code name and you were known

as Dave, is that correct? A. Yes, sir.

Q. You had that code name, did you, because of

the fact that you were taking over your brother-

in-law's book, isn't that correct? Withdraw that.

Wasn't that the code name that your brother-in-

law, if that is what he is, that Mr. Drobman had?

A. No. He had Willy.
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Q. Before he had Willy, didn't he have the code

name Dave?

A. For about a week, I believe, a very short

time.

Q. And Mr. Drobman was an agent, also, for

these men? A. Yes, sir.

Q. He was operating his business and paying

on a 50-50 basis to these men also, was he? [408]

A. Yes, sir.

Q. And you and Mr. Drobman worked as part-

ners, also, did you not ?

A. We worked together; not necessarily part-

ners, sir.

Q. What do you mean by working together?

A. I would do him favors and he would do me
favors.

Q. I beg your pardon?

A. If I were unable to see a certain customer,

I would ask him to go see it, see him rather, and

he would do the same with me.

Q. Whatever the financial result was, why, you

divided it between you in whatever arrangement

you had between you, is that correct ?

A. We didn't divide any moneys. To be truth-

ful, we were supposed to at the beginning, but it

didn't work out.

Q. But you were at some time supposed to

divide moneys between you? In other words, you

were working together and dividing your profits,

is that right? A. For two weeks, sir.

Q. Let's see how this business of the payment
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of the employees operated. You as a bookmaker

received every day, did you not, the betting mark-

ers which contained the bets which had been made
by your customers? A. Yes, sir. [409]

Q. Is that correct? A. Yes, sir.

Q. You also obtained, did you not, at the end of

every day what was known as a daily top sheet,

which was in the form of an adding machine tape ?

A. Yes, sir.

Q. And that adding machine tape or daily bet-

ting marker, or daily top sheet, showed, did it not,

the collects and the pay-outs for the day, is that

correct? A. Yes, sir.

Q. At the end of the week, on Saturday, you

had one of those tapes for that day, did you not,

the same as any other day ? A. Yes.

Q. You also had your betting markers for that

day? A. Yes.

Q. Now, when the payment of an employee was

made, as, for example, let's say Alice, if Alice was

getting $90, on your daily top sheet there would

be included, would there not, in the pay-out, a pay-

out of $180, is that correct?

A. I don't recollect that, sir.

Q. All right. Let's see. When payments were

being made to the employee, Alice, there was a

credit slip, was there not, issued to you with your

daily betting markers, and on the credit slip it

would say, " Alice, Dave, pay $180," if the [410]

salary was $90 ?
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A. I don't recollect. The only thing I remember

is I was told how much—if I had sufficient money,

I was told to leave so much in the office for Alice.

Q. All right. You left $90 and on your book that

$90 was given to you as a credit, isn't that correct,

on your weekly top sheet, that was included in the

pay-outs, wasn't it *?

A. Well, if I had $110 made on my end, let's

put it for my half, I would go to the office and give

them—well, give them 90 or leave 90 in an envelope

and the additional 20 would be used for something

else.

Q. You withdrew, did you not, the same amount,

or there was withdrawn from your book, the same

amount for you that was paid out in salary for

Alice, isn't that a fact?

A. I am sorry. I didn't get that.

The Court: Will you read the question, please,

Mr. Keporter?

(Question read by reporter.)

The Witness: I withdrew 1

?

Mr. Beirne: I beg your pardon?

The Witness: I don't understand that question.

The Court: Suppose you made $200.

The Witness: Yes.

The Court: You left $90 in the envelope for

Alice? [411]

The Witness : Yes, sir.

The Court: What did you put on your top

sheet?
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The Witness : My top sheet, sir, just read I made

so much, I lost so much a week.

The Court: All right. You made $200, would

that be there ?

The Witness: Yes.

The Court: You paid $90 in the envelope to

Alice, and did that read on there, or did you make
any notation of that on the top sheet ?

The Witness: I don't have any recollection of

notations like that. I remember one occasion I was

told to leave $10 or $20, I don't remember. It was

a holiday or something.

The Court : Did you turn in the top sheet show-

ing $200?

The Witness: I never turned in any top sheet

at all.

The Court: How did the defendants know how
much you made, these four men, how did they learn

how much you made that week?

The Witness: That was easy, sir, because they

had a record of the weekly top which was delivered

to me.

The Court: In other words, they had a record

of the bets placed and the odds?

The Witness : No, sir.

The Court: What?
The Witness: They just had a record of my

daily wins or [412] losses.

The Court: And from that they could compute

how much you had made, is that it?
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The Witness: Yes, sir.

Mr. Beirne : May I have Exhibit 36, please ?

The Court: Under the case I supposed, you

made $200 last week and you paid $90 to Alice, what

did you do with the rest of the $200?

The Witness: Are you inferring, sir, that the

$200 was my end of it?

The Court : That was the total winnings for the

week.

The Witness: This 50-50 business, if it was the

total winnings, sir, I would be entitled to half of

that, let us say.

The Court: All right. You took your $100?

The Witness : I had $100 for myself and in turn

the office deserved, I mean their share was $100, and

that was brought to the office.

The Court: What did you do with it?

The Witness : Well, most of the time I was given

an envelope and I marked " Alice" on it—well,

sometimes I did it and sometimes Roy did, and it

was sealed.

The Court: What did you put in the envelope,

if anything?

The Witness: $90. [413]

The Court: What did you do with the other $10?

The Witness : It was given to Roy, also.

The Court: Who is Roy?

The Witness: Roy Henderson.

The Court : Who was he ?

The Witness: Well, he just worked for the de-
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fendants. He was an accountant or something there.

I never asked any questions. He testified, sir.

The Court: He has been a witness here in this

case, has he?

The Witness : Yes, sir. Roy Handley.

The Court : Roy Handley.

Put your next question, Mr. Beirne.

Q. (By Mr. Beirne) : Mr. Lovett, directing your

attention to Government's Exhibit 36 and the first

page of that exhibit, I will ask you if you can tell

us what the document is. A. Yes, sir.

Q. And what is that %

A. This is what is known as the weekly top.

Q. That is the weekly top sheet?

A. Yes, sir.

Q. And that shows in the first column, that is the

first column in which there are figures, it shows the

collects for the week, does it not ? [414]

A. I don't remember which side is which. You
have got Monday, Tuesday, Wednesday, Thursday,

Friday, and Saturday, and on one side you had

debits which were supposedly either your pay-outs,

how much you lost for the day, or how much you

won for the day.

Q. Look in that column and tell us which is the

collect and which is the pay-out.

A. Prom looking down here, I presume this was

the collect column.

Q. When you speak of "this"

A. The center column.
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Q. The center column which starts in with the

figures $39.80, is that right? A. Yes, sir.

Q. In other words, that is what you would have

to collect from the bettors, is that correct?

A. Yes, sir.

Q. And the column to the right where is says

855 and 805, that is wThat you would have to pay

out to the bettors, is that right? A. Yes, sir.

Q. So we have in the first column, $448.45 col-

lect and a total of 1660 which was pay-outs, is that

correct ? A. Yes.

Q. Taking 1660 from $448.45 leaves us $431.85,

and [415] that is what you would have to collect, is

that right? A. Yes, sir.

Q. And half of that amount, of $431.85 on that

example, you would pay to the partnership, is that

right? A. No, sir.

Q. I beg your pardon? A. No, sir.

Q. No? A. No. I would pay half of that.

Q. That is what I say, half of it.

A. I'm sorry. I thought you said something else.

Q. I'm sorry. I thought I said half. Half of

$431.85, you would pay to the partnership, is that

correct? A. Yes, sir.

Q. Now, if on Saturday there was a pay-out of,

let us say, $90 for Alice, you would find on Saturday,

would you not, among your betting markers, an

expense pay-out for $180?

A. I have been asked that, sir, and I don't know.

I was asked that up there in the room by a gentle-

man here.
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Q. You mean by the United States Attorney?

A. Yes, sir, about that credits and debits, and

so forth, and I stipulated that I have no recollection

of that. The only thing is, if I made enough money,

I would give Alice so much money and if, on the

contrary, in the other way, if my book lost for the

week, well, I wouldn't even go down to [416] the

office. I would go down and secure some money, but

I didn't have anything to do with no paying for

that week. I wouldn't give any envelope or there

wouldn't be any moneys for me to put into it.

Q. Let me direct your attention to another por-

tion of this Exhibit 36, a white paper headed No.

18, January 22, and it says Xp and 30.

A. Yes.

Q. And a large P down below.

A. I know what that is.

Q. What would that be?

A. That is an expense account which was allowed

to each agent.

Q. Now, suppose that you were to get that $30

expense account. You would get that kind of slip,

would you not, with your betting markers on that

particular day, is that right?

A. I don't recollect if it was just on a separate

slip or was on the tape, but it would have been

there.

Q. Would have been there, either on the slip or

on the tape ? A. Yes.

Q. And if you paid $90 to Alice, wouldn't that
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be in the form of a slip of that kind, also, do yon

recall that 1

?

A. I didn't even pay Alice anything, sir. I was

just [417] helping with the bookkeeping, more or

less.

Q. It was taken out of your book, wasn't it?

A. No, it was not taken out of my book. As I

I said, if my book—let's keep it in round figures

—

earned $200, 90 of it went to Alice and $10 was left

in the office and I retained $100 of it.

Q. But you retained the same amount, did you

not, that you paid out? In other words, you paid

out something, did you not? A. Yes.

Q. You were entitled to $90, were you not? You
were dividing it 50-50 here, weren't you?

The Court: He says, Mr. Beirne, if he made

$200, he took out his $100. If his book made $200

in one week, he took out his $100 and he might have

put $90 in an envelope and marked it Alice and paid

the other 10 to Roy.

Mr. Beirne : Very well, your Honor.

Q. Directing your attention to what appears to

be an adding machine tape, in this Exhibit 36, and

is headed No. 18, is that what has been described

here or described by you as a daily top sheet?

A. Yes, sir.

Q. And that contained, did it not, the daily wins

and losses of the bettors, is that correct?

A. Yes. [418]

Q. When you stated you kept your records and

you transposed them for the purpose of making up
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your income tax—I take it, is that correct?

A. Yes.

Q. Did you make any notation anywhere on

these daily top sheets of the names of the bettors to

whom that money was owing or from whom you

should collect it?

A. Not on the top sheets. I just had a memoran-

dum on another piece of paper, just who owed me,

who I had to pay or who had to pay me.

Q. And you got that information as to how much
they owed you or how much you had to pay them

from these daily top sheets, is that correct?

A. Yes.

Q. You say you made up your tax return from

this information which you had transposed and ob-

tained yours from your own records, is that cor-

rect? A. Yes, sir.

Q. There was no way, was there, that these men
—by speaking of these men, I speak of these de-

fendants whom you have named—could tell how
much your income was, was there?

A. My income?

Q. Yes.

A. Not very good, sir, because, as I said, if peo-

ple didn't want to pay me what they owed me, there

was nothing I [419] could have done about it.

Q. In other words, you paid over to these four

men 50 per cent of your gross book, is that right?

A. Gross or net, whatever you call it. 50 per

cent of the book, what it made.

Q. 50 per cent of the book, yes.
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A. Supposedly made.

Q. That didn't necessarily mean you collected

your 50 per cent, is that correct?

A. It definitely did not.

Q. It definitely did not? A. Yes, sir.

Q. So the figure that had been paid to these four

men wouldn't reflect the amount of money which

you had actually obtained?

A. I am sorry, sir?

Mr. Beirne: Will you repeat the question, please,

Mr. Reporter?

(Question read.)

The Witness: No, sir.

Mr. Beirne: That's all I have, your Honor.

The Court: Have you anything, Mr. Robin-

son? [420]

Cross-Examination

By Mr. Robinson

:

Q. Excuse me. I didn't catch your name.

A. David Mecklovit. I don't hear too well. I

guess I don't speak too loudly, but I don't hear too

well either, sir.

* * *

Q. (By Mr. Robinson) : Mr. Mecklovit, in the

year 1948, were there occasions when you did not go

to the office to put something in an envelope for this

person, Alice?

The Court: He has said yes, there were. Let's
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not go over that again, Mr. Robinson. He said if

his book didn't pay it, he didn't pay it.

Mr. Robinson: I don't know whether he said

1948.

The Court: Did your testimony cover the year

1948?

The Witness: Yes. I was told this whole thing

covered 1948. [421]

Q. (By Mr. Robinson) : How many times would

you say that happened in the year 1948 ?

A. Well, it was quite a bit, but I couldn't spe-

cifically say how many times.

Q. But there were a number of occasions in

1948? A. Oh, yes. [422]

Q. And on any occasion in 1948 did you your-

self ever pay this person Alice?

A. No. As I said I didn't know—I knew the

name "Alice." I just would cooperate and help

the bookkeeping system. I just would leave an en-

velope and whether Alice got it or not I don't

know and it wasn't any of my business. I was

just more or less left my share of the monies in

the office and what they did with it was none of my
concern.

Mr. Robinson: I have no further questions.

The Court : Mr. Foye, do you have anything ?

Mr. Foye: No, sir.

The Court: Mr. Fischer?

Mr. Fischer: Yes, if your Honor please.
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Cross-Examination

By Mr. Fischer

:

Q. Now, Mr. Lovett, getting back to Exhibit 36

again, you recall the figure $431 ? A. Yes.

Q. I believe it was. A. Yes.

Q. And of that $431—let us make it $430, round

figures. Of that $430 you would have to pay the

four partners $215, isn't that correct?

A. Yes, sir.

Q. And if you paid a clerk $90 then you would

have to [423] pay the concern $215 less $90, isn't

that correct? A. Yes.

Q. Now, when you paid the concern $215 you

had to pay the concern that $215 whether you

collected that $400 or not—that $430 or not, isn't

that correct? A. I didn't have to.

Q. I mean that was your understanding with

them, isn't that correct? A. Yes, sir.

Q. So then if for example you had paid the

firm $215 and then collected $215 your income would

be zero, isn't that correct? A. That is right.

Q. You would have to collect $430 first in order

to show a profit of $215, isn't that correct?

A. Yes.

Q. And any records that the partners might

have relative to what you gave them would be

money that you had given them, isn't that correct?

A. Yes, sir, I presume so.

Q. They didn't know what you received actually,

did they? A. How much I collected?



United States of America 697

(Testimony of David Mecklovit.)

Q. You received from your customers ?

A. No, they wouldn't have any way of know-

ing.

Q. They wouldn't know for example, whether

any of your [424] customers had failed to pay
you, would they?

A. Well, once in a great while if I thought it

wasn't my fault—I was new at it and I made my
mistakes and when I made a mistake I would more

or less consider it is my loss and I wouldn't say

anything, but often times I would ask for a credit

if I thought it was legitimate and they would give

it to me.

Q. But there wasn't any understanding that

they would give you that credit? It was just on a

particular occasion that they consented to it, isn't

that correct? A. That is right.

Q. Now, in your collection of your $400—$410

to be exact, if, for example, you had to share that

amount with someone else in any way, like some-

one else, that was no concern of theirs, was it?

A. No.

Q. And if part of the bets on that marker were

you own personal bets that you personally had made
that wouldn't concern them either, would it?

A. No.

Q. As far as you were concerned they were to

be paid $230, isn't that correct?

A. That is right.

Q. $215, I am sorry.

A. That is correct. [425]
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Q. Now then who told you to pay Alice at the

office? A. That I don't remember.

Q. Isn't it a fact that you got together with

Alice and that she suggested you pay her at the

office? A. No, sir.

Q. You don't remember who told you?

A. No, sir.

Q. You gave it to Roy Hanley at times?

A. Yes.

Q. Now with regard to the betting markers.

Who left them with you?

A. Well, they were delivered, as I said, some-

time in the morning or the middle of the night.

Q. Do you know who delivered them?

A. No, sir. I never did see it. I just woke up

in the morning and they were in the mail box.

Q. Did you ever find any incorrect entries on

those markers?

A. Well, I don't know just what you mean by

" incorrect entries." Whether the office made a mis-

take

Q. Did you ever find any entries in there that

you found to be wrong for any reason?

A. No. They were all taped—they were done

on an adding machine. I would spot check them

—

add them in my head once in a while but I never

found an error. [426]

Q. And you transposed that information that

you found in those markers, isn't that correct?

A. (No answer.)

Q. You transposed them, you so testified?
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A. I testified

Q. Transposed the figures?

A. I was interested in the weekly figures. They
were transposed by the office.

Q. Now, you transposed the figures on the mark-

ers to your own records, didn't you? A. Yes.

Q. You so testified? A. Yes, sir.

Q. Do you have those records with you?

A. No, sir.

Q. Do you still happen to have them? Are they

still in existence ? A. They were in existence.

Q. Are they in existence now?

A. No.

Q. When were they last in existence?

A. Exactly two years ago, sir, last month.

Q. Did any of the four partners ever tell you

that you couldn't—that you were not to transpose

those records to your own personal records—not to

transpose the figures on [427] the markers to your

own personal records?

A. They didn't tell me anything.

Q. Did they ever tell you to throw away your

transposed figures?

A. I am running into the same difficulty again.

I was told that—my brother-in-law came home one

day and said he got the figures from the office and

he told me how much I was—how much their rec-

ords indicated of my income.

Q. But you testified that they never gave you

any money—that you gave them money so how
could they tell what your income was?
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A. My yearly income.

Q. How could they tell you that ? It was money

you gave them and not money that you received

from them, isn't that right?

Mr. Binns: I object to that as argumentative.

The Court: Sustained.

Q. (By Mr. Fischer) : Well, how is it your

brother-in-law obtained this information for you?

Did you ask him to obtain it for you?

A. That I don't remember.

Q. Was there any—he did that of his own free

volition?

A. The reason I believe he went down there

—

he went—he wanted to get approximately how

much he earned so he went by the place. [428]

Q. Approximately what you had earned?

A. What he had earned.

Q. Well, how come that—what he had earned,

but you didn't ask him to obtain figures about what

you earned? A. No, I didn't ask him.

Q. He just did that on his own volition, did he ?

A. I am quite sure I didn't ask him. I wouldn't

remember exactly.

Q. Now, you filed an income tax return in 1948,

didn't you? A. Yes, sir.

O. What was the gross amount on that return?

A. I wouldn't remember.

Q. Well, how did you compute that gross

amount ?

A. Well, I kept records—transposed my weekly

earnings. All I had to do was add them up, sir.
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Q. Then the information that your brother-in-

law got you didn't help you—you didn't use at all,

did you?

A. It was slightly wrong. It was off because

there was so much money that I didn't collect.

Q. All right, you didn't collect so much monies?

A. It wasn't too much off. I don't remember

just how much but not too much.

Q. Actually you didn't need that information at

all. You used your own transposed figures, isn't

that correct? [429]

A. Well, I used my own figures, yes.

Q. You used also—you used the—did you keep

a record of your collections from your customers?

A. You mean throughout the year?

Q. Daily, weekly or any other way.

A. Well, once when we were—I either paid them

up or they paid me up. There was no record kept,

no, sir.

Q. Did you keep your own personal record of

that in any way?

A. Do you mean each individual?

Q. Each individual bettor.

(No answer)

Q. How much they made or lost throughout a

period of time ? A. No, sir.

Q. Did you keep any record of what you re-

ceived from them?

A. That is the same question, I believe.
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Q. Did you keep any record of what they owed

you ? A. Yes.

Q. That is the only thing you kept, a record of

what they owed you ?

A. Yes. The other wasn't necessary because I

knew exactly how much was made. My books showed

I made $100 and I didn't collect $30 of it. I kept

that and then I knew I had a gross win of $70. [430]

Q. In other words you would compute your

record by the amount that you showed you had paid

the firm less your collections, isn't that right?

A. Well, exactly my top sheet which would be

the net figure.

Q. Less your outstanding

A. Less my outstanding money.

Q. Now, were you ever informed by any of the

four partners to falsify any records?

A. No, sir.

Q. To conceal any income that you had earned?

A. No, sir.

The Court: Anything further?

Mr. Fischer: No, your Honor, that is all.

The Court: Any redirect?

Mr. Binns: Yes, your Honor.

Redirect Examination

By Mr. Binns:

Q. It was pretty general, wasn't it, that your

bad debts or your bad collections could be discussed
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with the partners and they would give you credit

for 50 per cent ?

A. Well, sometimes they would and sometimes

they wouldn't.

Q. Which one was most apt to do it ?

A. Apt to do what?

Q. Of the four partners which was the one

most apt to give you 50 per cent credit? [431]

A. Was more liberal?

Q. Yes.

A. I don't know, sir. I would talk to them

—

whoever would be in the office.

Q. And would that be one of the four partners ?

A. Yes.

Q. Would you discuss who owed you the bad debt

and how much it was ? A. Yes.

Q. And did they make any notes of that?

A. Sometimes yes—well, the only times they

would probably make a note of it—I have never seen

them—they would make a note of it if they allowed

it to me.

Q. And then it would come through on your top

sheet and you had been given credit for the failure

to collect that money? A. Yes.

Q. Now, then, when you made a record of the

people that owed you money did you preserve that

record ? A. Yes.

Q. And how long did you keep it ?

A. Well, I kept it until, as I said, two years ago.

Q. What happened when a man paid you what

he owed you?
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A. Well, when I marked it down as owing I

considered it a bad debt and unpayable because that

is the way it was. [432]

Q. In other words, until the time you determined

it was a bad debt you just carried it in your head?

A. No ; I had it marked as such—as a bad debt

and when I knew definitely it couldn't be collected,

well, I just kept a record of that—that that was how

much less I had earned and as I said before, if I

thought the office would stand half of it I would ask

them about it and if not—if I thought it was more

or less my fault, my poor sense of business, I would

say nothing about it.

Q. Did you maintain any records that showed

that people were paying you money ?

A. Well, they paid me exactly—supposedly they

paid me what I was supposed to have collected

which each ticket designated the daily take.

Q. Did you make a record of that?

A. It wasn't necessary.

Q. The only record you made then was the

money you didn't get?

A. Well, because I had a record of what I did

collect. If I was supposed to collect $50 that was it.

It was there on my daily top and there on my weekly

top.

Q. But you didn't keep that record—the record

of what you actually collected by the name and per-

son you collected it from?

A. No, sir. It was the gross amount to be col-

lected at [433] the end of the week. It was simply
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added five times. Let us say it would be $100 and

supposedly I collected that $100. I didn't need any

other individual record, I thought.

Mr. Binns : No further questions.

Mr. Fischer : May I ask another question or two,

your Honor?

The Court: Mr. Beirne, do you have a question?

Mr. Beirne: Yes, your Honor.

Recross-Examination

By Mr. Beirne:

Q. Mr. Lovett, in response to my inquiries

—

strike that. In response to questions by Mr. Fischer

you stated that you had obtained some information

from your brother-in-law, Mr. Droverman?

A. Yes.

Q. And what was that information with refer-

ence to your income—was it with reference to your

income ? A. Yes.

Q. And this was in addition to the figures which

you had kept insofar as your income was concerned ?

A. Well, yes. Supposedly that was what I

turned in to the office. Let me put it that way.

Q. Supposedly what you turned in to the office?

A. Yes.

Q. And did you discuss with Mr. Droverman at

that time [434] whether or not that figure included

any hedges?

A. I didn't have anything to discuss with Mr.

Droverman.
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Q. Well, do you know whether or not the money

which the books of the partnership reflected con-

tained hedges insofar as you were concerned?

A. (No answer.)

Q. I will withdraw that. Did you have any

hedges in 1948? A. I wouldn't remember.

Q. What would be your best recollection on that?

Ordinarily would you have some?

A. It is possible.

Q. Now, the hedges would be included, would

they not, in the money which the partnership would

receive? Isn't that correct?

A. No, if I understand you rightly. If the

hedge was to their advantage, well, they would make

more than I and if it was to my advantage I would

make more than they.

Q. You wouldn't make anything, would you, on

a hedge?

A. I wouldn't make anything but—I mean the

week would show up—let me put it another way.

They would make less possibly if—let us say if

there was a hedge and there was a large bet and the

one—well, I primarily would stand so much of it

and they would stand the difference.

Q. But there were instances, were they not

—

let us get [435] back to fundamentals and see if I

understand what a hedge is.

A hedge was a bet which, for example, you

couldn't handle and you wanted the house to handle

it, is that correct?

A. That is what it amounts to.
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Q. That is what it amounted to. And if the

house handled it that would be their business.

A. Pardon me. That isn't what it amounted to

at all. I don't want to get this wrong. We were

privileged to take a certain gamble just as we de-

sired. In other words, if somebody—if I had all

small players and somebody would come in with a

large bet and if they would win I would have to

go collecting from all these small players to pay

him, the large player and oftentimes as I said, you

don't necessarily collect it all and it would make it

difficult. The procedure was this. I would just

say I wouldn't want to gamble only so much of a

large bet. There would be a specifically designated

amount. In other words, a standing amount let us

say, of $50 and let us say I wouldn't want to lose

over $100 and the bet came to $300, well, I would

lose $100 but they would have to pay me $200 more.

The Court: And by "they" you mean the part-

nership if they took the hedge ?

The Witness: Yes, sir.

Q. (By Mr. Beirne) : Suppose for example,

Mr. Lovett, that you turned over the whole of the

bet to the partnership. [436] A. Yes.

Q. You would have nothing further to do with

that then, would you? That would be on their

books?

A. It would be on their books, yes. I would just

have to go and collect it or pay it.

Q. You would go through the motion of collect-
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ing but there would be no liability so far as you were

concerned ? A. No.

Q. In other words, that did not increase nor de-

crease your income ? A. No, sir.

Q. Is that right? A. Yes.

Q. And you say that your brother-in-law, Drov-

erman, gave you information as to what you had

paid the partnership, is that correct?

A. Yes.

Q. And did you say you used that in determining

the amount of your income ?

A. As I said before, I was a little off—a few

hundred dollars, if I remember, for the year and

I used mine.

Q. In other words, you compared that with

yours, is that correct?

A. Yes. And I used mine because mine was the

true figure, the accurate figure of my so-called in-

come. [437]

Q. And what you called the accurate figure was

that 50 per cent of your gross book ?

A. 50 per cent of my gross book less the bad

debts.

Q. How much money did you collect in 1948 ?

A. I don't remember, sir.

Q. How much did you report as having collected

in 1948? A. I don't remember rightly.

Q. Was the amount which you collected in 1948

the same amount that you paid over to the partner-

ship? A. Was the amount that I reported.

Q. The amount that you actually collected in
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1948 and you reported, was that the same amount

—

the same figure that you turned over to the partner-

ship?

A. I stipulated it was a few hundred dollars

difference.

Q. You didn't make all of your collections then,

I take it, in 1948. Is that correct?

A. There was a few hundred dollars, yes.

Q. You say $200 less?

A. A few—two or three—I don't recall exactly.

Q. When did Droverman give you that informa-

tion you used in connection with the filing of your

income tax return?

A. I guess it was sometime in 1948.

Q. Approximately when?

A. I couldn't even approximate it. I heard him

testify but that doesn't mean anything. [438]

Q. When did you file your income tax return for

1948?

A. I guess it was the latter part of February or

early part of March.

Q. Of 1948?

A. Well, it was—no, it would be 1949, wouldn't

it?

Q. 1949, pardon me. A. Yes.

Q. 1949? A. Yes.

Q. And did you ever file an amended return?

A. What do you mean by "an amended return"

?

The Court: A corrected return? Did you ever

file another return to correct the return, your origi-

nal return that you filed ?
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The Witness : No, sir, because there were no cor-

rections.

Q. (By Mr. Beirne) : When was it you talked

to the United States Attorney's office with reference

to this matter?

A. Oh, this was a few months ago.

Q. And with whom did you talk?

A. The gentleman sitting right there. I don't

recollect his name.

Q. Mr. Binns?

A. I don't recollect.

The Court: Keep your voice up.

The Witness: The gentleman sitting right

there. [439]

Q. (By Mr. Beirne) : Mr. Gilbreth?

A. Yes, sir.

Q. And at that time did Mr. Gilbreth show you

what purported to be the books and records of this

partnership ?

A. He showed me a photostatic copy of some-

thing with numbers on it, yes.

Q. And did he point out to you on the photo-

static copy what the amount of money was that was

paid by you for the year 1948 to this partnership ?

A. I don't think so. If I remember rightly he

just asked mo if I did make this much for that week

or that much for this week and if I remember

rightly I said I couldn't remember what I made

each week.

Q. Did he call your attention at all to the amount

of money which you had paid to the partnership ?
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A. He had my income tax return there and he

asked me if that was my income tax return and I

said "yes."

Q. Is that all the conversation?

A. No, there was much more. There was quite

a bit more.

Q. I am speaking with reference to your income

now. A. (No answer.)

Q. Let me be more specific. I don't want to

repeat but I don't know whether or not I have an

answer to this question. Did he or did he not indi-

cate to you the amount of money which you had

paid the partnership for 1948 ? [440]

A. I don't remember if he did or not.

Mr. Beirne : That is all I have, your Honor. [441]

The Court: Mr. Fischer?

Cross-Examination

By Mr. Fischer

:

Q. Did he tell you, when Mr. Galbreath pointed

out these figures to you, did he tell you any of it

represented your income?

A. Did he tell me any of it represented

Q. Any of those figures represented your earn-

ings that you had made?

A. If I remember rightly, he just went over one,

a little illustration, he showed me a photostatic

copy, I guess it was mine, and he asked me if my
book made this much this day, or it was a week or

so, and I believe I answered him, "If it is there, I
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guess it did, but I don't remember which week,"

and so forth.

Q. Do you know whether any of your customers

called in the partnership to place a bet at any time ?

A. They never called the partnership.

Q. Did they ever call the office ? A. No.

Q. Did you ever inform any of the four partners

of the identity of any of your customers, tell them

who your customers were ?

A. No. It wasn't any of their business—only if

I [442] had trouble.

Q. Did they ever ask you for that information?

A. No, sir.

Mr. Fischer: That's all. Thank you.

* # *

AUDREY BARNHART
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows

:

* * *

Direct Examination

By Miss Martin:

Q. Mr. Barnhart, have you ever worked as a

bookie? [443] A. Yes, ma'am.

Q. When did you start?

A. I couldn't say.

Q. Can you tell us the year? Were you a bookie

agent in 1947? A. Yes, ma'am.

Q. With whom did you do business as a bookie

agent ?
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A. With the Guarantee Finance Company, the

four partners mentioned.

Q. Do you know the defendants, the two Ko-

guses, Mr. Cobert, and Mr. Kobey?

A. I didn't know them by that name. I knew
Mr. Kobey and Mr. Cobert. I don't know the right

name. I just knew them as nicknames in hearing

them.

Q. But as your bookie, your business was always

with them, is that right?

A. Yes, ma'am. Oh, no, not always.

Q. You worked for some other bookmaking out-

fit?

A. No. I was by myself, what they call a small

town boy.

Q. Did you file an income tax return for the

year 1947? A. Yes, ma'am.

Q. Did you show on that income tax return your

income as a bookie ? [444] A. Yes, ma'am.

Q. How did you indicate that on your income

tax return? What did you call it?

A. Commissioner.

Q. What's that? A. As a commissioner.

Q. Commissions? A. Yes, ma'am.

Q. In that 1947 return, how much did you report

as commissions as a bookie ? A. $12,500. [445]

Q. $12,500? A. Yes, ma'am.

Q. Did you file an income tax return for 1948?

A. Yes, ma'am.
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Q. Did you show on that income tax return your

income as a bookie with the defendants'?

A. Yes, ma'am.

Q. In what manner did you report that on your

1948 return? A. The same as in 1947.

Mr. Fischer: I am sorry. I didn't hear that.

The Witness : The same as in 1947, commissions.

Q. (By Miss Martin) : You called it income

from commissions? A. Yes, ma'am.

Q. How much did you report in your 1948 return

as income from commissions? A. $3500.

Mr. Beirne: I didn't get that.

The Witness : 3500.

The Court: Please speak up. You can talk

louder than that, can't you?

The Witness : Yes, sir.

The Court: Let's hear it now, Mr. Barnhart.

The Witness: $3500. [446]

Q. (By Miss Martin) : When you were an

agent, did you receive a daily betting marker show-

ing the bets that had been placed with the partner-

ship? A. I did.

Q. By your customers? A. I did.

Q. Did you get also what is called a weekly top

sheet? A. Yes, ma'am.

Q. And what did that weekly top sheet show?

A. The culmination of the entire business for the

week.

Q. You mean it showed the wins or losses of

your customers for the week?

A. That's right.
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Q. Now, do you have any of those daily betting

markers or the weekly top sheets now?
A. No, ma'am, I do not.

Q. What did you do with them?

A. I destroyed them.

Q. When did you destroy them ?

A. Those I destroyed, oh, approximately—some-

times I would hold them five to six weeks and others

I would destroy immediately.

Q. Was there a particular time when you de-

stroyed everything you had in the way of records

pertaining to your bookmaking activities ? [447]

A. Yes, ma'am.

Q. And when was that?

A. That was soon after the confiscation of the

records of the Finance Company.

Q. That was January 27, 1949?

A. I couldn't say as to the date. I know it was

after the raid over there.

Q. It was shortly after the raid that you de-

stroyed your records?

A. I couldn't say definitely when.

Q. But you know it was after the raid, is that

what you testified to a minute ago?

A. Yes, ma'am. That is the other?

Q. Yes.

A. Yes, ma'am.

Q. How did you happen to destroy them at that

time? A. I was told to and I wanted to.

Q. Who told you to destroy the records?

A. That I am dubious about. It was one of the



716 Marvin Kobey et ah vs.

(Testimony of Audrey Barnhart.)

boys from the office. Whether it was Mr. Cobert I

talked to or Mr. Himebaugh, who at that time was

delivering sheets, but I think he had stopped de-

livering sheets at that time.

Q. Where did that conversation take place, if

you remember?

A. I do not know, but I am sure it was over the

phone. [448]

Q. Over the telephone? A. Yes, ma'am.

Q. How did you destroy the records?

A. I burned them in the fireplace.

Miss Martin : May I read from Exhibit 45, your

Honor ?

The Court : You may.

Miss Martin: First I want to ask one more

question.

Q. What was your code name? A. ABC.

Miss Martin: Exhibit 45, page 2, about halfway

down, about 15 lines down the page, there is the no-

tation, "ABC No. 44," and under the column en-

titled "Net Cash Receipts," the figure "4631," and

under the column entitled "Book Gross," the figure

"23,152."

Mr. Fischer: May I ask counsel what the pur-

pose of that is ? Well, withdraw it.

Miss Martin: That's all.

Cross-Examination

By Mr. Bierne:

Q. Is that name Barnhart?

A. Correct, sir.
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Q. Mr. Barnhart, as an agent, you conducted

your own business, did you not?

A. Yes, sir. [449]

Q. That is, you had a business where you had

customers who bet on races throughout the country?

A. Yes, sir.

The Court : Please speak up, Mr. Barnhart.

The Witness: Yes, sir.

Q. (By Mr. Bierne) : And the four partners

here, whom we call the partnership, furnished you

facilities by way of telephone spots, as they were

called? A. Yes, sir.

Q. And betting odds and race results, and so

forth, for your customers?

A. Yes, sir.

Q. And in return therefor you paid to the part-

nershop under your arrangement 50 per cent of

your book, is that correct? A. Yes, sir.

Q. You stated that you held these records for

some five or six weeks and then destroyed them.

What papers was it you held, Mr. Barnhart?

A. The daily sheet and the top sheets.

Q. When you speak of the daily sheets, are you

speaking of the daily top sheets ?

A. The sheets of the different individual bettors.

Q. That is the betting markers?

A. Yes, sir. [450]

Q. You kept the daily betting markers?

A. Yes, sir.

Q. Did you keep the daily top sheet, as it was

called, the adding machine tape?
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A. Yes, sir, I did.

Q. Did you also keep the weekly top sheet?

A. Yes, until it was transferred. It was trans-

ferred immediately, but I kept them oftentimes

until

Q. When you say it was transferred, you mean

transferred by you? A. Yes, sir.

Q. You transferred, then, as I understand it,

the information on your weekly top sheet, which

was the total wins and losses for the week, to some

other document?

A. Yes, sir, that is after comparing with my
figures.

Q. That is, you kept that for your own purposes ?

A. Yes, sir.

Q. In January, 1949, you said someone asked

you to destroy the records ? What records did you

have on hand at that time ?

A. I had all records on hand at that time, that

is, the records which I had compiled myself for my
carry-overs.

Q. For the previous five or six weeks?

A. Oh, yes, those records also, and the records

which I had compiled. [451]

Q. And the records which you had made from

the previous figures, is that correct?

A. Yes, sir, that's right.

Q. Mr. Barnhart, in operating your bookmaking

business, in addition to your 50-50 arrangement

with these partners, you also had arrangements, did

you not, with other agents? A. Yes, sir.
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Q. That is, am I right in using this term, you

farmed some of your business out?

A. That's right.

Q. To other agents? A. Yes.

Q. How many of those agents did you have in

1947, for example, with whom you did business?

A. There were two, I believe.

Q. With whom you did business?

A. Yes, sir.

Q. And in 1948?

A. Two, I believe. There may have been more.

I couldn't say.

Q. So that would either decrease or increase the

amount of your income for those years ?

A. Yes, sir.

Q. In other words, the amount of money which

you paid to the partnership under your 50-50 ar-

rangement would not [452] necessarily reflect the

amount of your income, would it?

A. Oh, no, no, definitely.

Mr. Bierne: That's all I have, your Honor.

The Court: Mr. Robinson?

Mr. Robinson: No questions.

Mr. Foye: No questions, your Honor.

Cross-Examination

By Mr. Fischer

:

Q. Mr. Barnhart, in the information that you

gave the partnership, you didn't tell them whether

or not you had farmed any of your business out ?

A. Yes, they knew it.
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Q. That is, they didn't know to what extent,

though, did they? A. Yes, I believe they did.

Q. They didn't know whether you made any col-

lections or not, did they?

A. On the big ones they knew, and on the small

ones they didn't.

Q. On the big ones they knew? A. Yes.

Q. But otherwise they didn't, did they?

The Court: What would otherwise mean? He
said on the big ones they did and on the small ones

they didn't. What [453] are the others?

The Witness: Some of them I would tell them

about and others I wouldn't.

Q. Did you tell them about the big ones, too, is

that how they do it?

A. I told you I would tell them some of them and

others I would not.

Q. Was any reason given to you as to why you

were to destroy the records you had?

A. I beg your pardon?

Q. At the time you were told to destroy the

records—you so testified, do you recall, you testified

you were told to destroy your records ?

A. Yes, sir.

Q. Was there any reason given to you for the

destruction of those records at the time?

A. Well, it was against the law to have those

records.

Q. Against what law?

A. The State of California law.

Mr. Fischer: Thank you.
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The Court: Any redirect?

Miss Martin: Yes, your Honor. [454]

Kedirect Examination

By Miss Martin

:

Q. Was it against the law for you to keep a

record of your income ? A. No.

Mr. Bierne: Just a moment.

Q. (By Miss Martin) : Did you think ?

Mr. Bierne: May I have the question, if the

court please?

The Court: I suggest you rephrase it.

Q. (By Miss Martin) : Did you think it was

against the law for you to keep a record of what

your income was ?

Mr. Bierne: I object to that, if the court please,

on the ground it is incompetent, irrelevant and im-

material, not proper redirect.

The Court: Overrulued.

Mr. Bierne : Calling for a conclusion and opinion

of the witness.

The Court: Objection overruled. He may an-

swer.

Mr. Fischer: May I raise this objection. Those

records don't reflect income. They only reflect ex-

pense.

The Court: I don't know what records it refers

to. As I understand, it refers to records of any

kind.
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Mr. Fischer: Very well. Withdraw the objec-

tion.

The Court: You may answer. Do you under-

stand the question? [455]

The Witness: No.

The Court : Do you want the question read %

The Witness: Yes, sir.

The Court: Will you read the question, please?

(The question was read by the reporter.)

The Witness: No, sir.

The Court: Anything further?

Q. (By Miss Martin) : A part of the records

which you destroyed were the records which you

had made, of what your income was for the years

1947 and 1948? A. That's right.

Q. You destroyed those records after having this

telephone conversation with somebody in the part

nership, and you don't recall which person?

A. That's right,

Q. When you had agents working for you, as

you stated you had one or two occasionally, if they

secured betting customers who phoned in their bets,

whose name did they phone those bets in under ?

A. The customers would call them under their

own name.

Q. When they would call the bookmaking estab-

lishment, isn't it true they would place the bet under

the code name ABC, which was your code name?

A. Yes. [456]

Q. If you had an agent working for you, under

s
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what code name would the customers he got place

the bets?

A. They would come in under their code name
of the agent, the subagent, in other words.

Q. They would not come in under the code name
of ABC?

A. No, ma'am. That would be transferred later,

or it may have been transferred at the time. I don't

recall that.

The Court : What was the code name of your

The Witness : ABC.
The Court: No, the people who worked for you.

The Witness : Oh, there was a Bud and a Fred.

Q. (By Miss Martin) : What arrangement did

you have with them as to any commission they might

make?

A. Starting with this one, it was 5 per cent.

Q. Do you call that juice

?

A. Yes, ma'am.

Q. At the time you made out your 1948 income

return, that was early in 1948, who assisted you in

making out that return? A. Mr. Sackman.

Q. Did you give him the records that you had on

hand at that time ? A. I did.

Q. Did that include this record which you said

you transferred the figures to from the top sheets so

that you [457] kept track of your income?

A. Yes, ma'am.

Q. Did he return that record of your income to

you? A. The record of the income?

Q. That's right.

A. The one I had given him ?
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Q. Yes. A. Yes, ma'am.

Q. Then you destroyed it? A. Yes, ma'am.

Miss Martin : That 's all.

Eecross-Examination

By Mr. Bierne

:

Q. Mr. Barnhart, when was it you gave that in-

formation to Mr. Sackman, do you recall about what

time it was ?

A. No, I do not. You mean in regards to the

records ?

Q. Yes.

A. I filed my income tax through him. That was

prior to this time.

Q. It was prior to filing the income tax. Do you

remember when it was ?

A. No. I destroyed it after filing the income

tax.

Q. Maybe I am confused. I am trying to find

out, do you recall when it was you turned over to

Mr. Sackman these [458] records that you say the

income tax return was made from?

A. During the time of the filing of my tax.

Q. About when was that?

A. That was prior to January 15.

Q. Prior to January 15 ? A. Yes, sir.

Q. Or prior to March 15 ? A. January 15.

Q. January 15? A. Yes, sir.

The Court: Of 1949?

The Witness: Of 1949 for 1948, yes, sir.
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Q. (By Mr. Bierne) : You stated in response to

Miss Martin's inquiry with reference to the destruc-

tion of these records, you had destroyed the records

for 1947 and 1948. As I understood your previous

testimony—if I am in error, correct me, please

—

you stated that you kept certain records for five or

six weeks, then transferred them or transposed

them to records of your own ?

A. They were transferred immediately, sir.

Q. Immediately?

A. After I had the top sheet, each week I would

transfer those records and culminate the deals, the

ones I had collected and the ones I held to collect.

Q. When you made this 1948 tax return around

January [459] 15, 1949, you had in your possession

then, did you not, the records which you had trans-

posed ? A. Compiled myself, you are right.

Q. For the year 1948? A. Yes, sir.

Q. Is that correct? A. Yes, sir.

Q. When you filed your 1947 income tax return,

which I take it was filed sometime around January

15, 1948? A. Yes, sir.

Q. You had in your possession then, did you

not, the records which you had made from the daily

records ? I am speaking now of 1947 return.

A. Yes. I gave them to the accountant.

Mr. Bierne: That's all I have, your Honor.

Thank you.
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Recross-Examination

By Mr. Fischer

:

Q. One question or two, if I may. When did

you first join this bookmaking establishment?

A. I could not say truthfully.

Q. What's that?

A. I could not say truthfully.

Q. You were in the bookmaking business before

you joined the establishment? [460]

A. I w7as a barber and I was a bookmaker on the

side.

Q. You were a barber and bookmaker?

A. Yes, sir. [461]

Q. Before you joined the establishment, did you

have the code name ABC?
A. No, not that I know of.

Q. When your customers phoned in their bets,

did the bookmaking establishment know the identity

of your customers ? I mean did they know their full

name and address? A. No, sir.

Q. You didn't give them that information?

A. No, sir.

Mr. Fischer: That's all, your Honor.

The Court: Any further cross-examination?

(No response.)

The Court: Any redirect?

Miss Martin: Yes, your Honor.
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Redirect Examination

By Miss Martin:

Q. Mr. Barnhart, I am showing you Defend-

ant's Exhibit No. 36 in evidence. The first sheet

we have been referring to as the top sheet. Do you

recognize that as such, a weekly top sheet?

A. That is a weekly top sheet, yes, ma'am.

Q. That is the weekly sheet off of which you

transferred some figures to your own records for

the purpose of keeping a record of your income,

is that right? [462] A. That is true.

Q. Using this top sheet here on Exhibit 46, by

analogy can you tell us which figure it was that you

took off of that top sheet and transferred for your

own record?

A. That would not refer to mine exactly.

Q. Did you take more than one figure off the

weekly top sheet to keep for your own records?

A. I would take theirs and then I would take

mine and compare the two.

Q. What figure was it that you took off of the

weekly top sheet and transferred to a record of

your own? A. I would take the total

The Court: Total winnings?

The Witness : Yes, sir, the total winnings or the

total losses, and that would be theirs, and then I

would compare it with mine. I would go over each

sheet.

Q. (By Miss Martin): You would what?

A. I would go over each one.
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Q. But that is the only figure which you would

take off of the top sheet? You wouldn't transcribe

all of these other figures ?

A. Oh, no, no, ma'am.

Miss Martin: That's all.

Mr. Beirne: May I inquire, your Honor?

The Court: Yes. [463]

Recross-Examination

By Mr. Beirne:

Q. Mr. Barnhart, this weekly top sheet which

Miss Martin has shown you, contains, does it not,

the gross win and the gross pay-out for the week,

is that right? A. That is right.

Q. And the difference between them is what

the net profits for the week would be, is that right,

to be divided between you and the partnership?

A. Yes, sir.

Q. Is that right? A. Yes, sir.

Q. In other words, on this one which has been

shown you, $431.85, half of that went to the partner-

ship, did it not ? A. That is true.

Q. And you were entitled to the other half?

A. That is true.

Q. But you may not have collected all of your

50 per cent, that is correct, isn't it?

A. Yes, sir.

Q. So that that figure of one-half or $216 on

here, would not necessarily reflect your income?

A. No, sir.
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Q. That is correct, is it not? [464]

A. That's right.

Mr. Beirne: That's all.

The Court: You may step down, Mr. Barnhart.

(Witness excused.) [465]

* # *

HENRY L. HIRSH
called as a witness by the plaintiff, being first

sworn, was examined and testified as follows:

* * *

Direct Examination

By Mr. Binns:

Q. Mr. Hirsh, where do you live?

A. 3803 Cochrane Avenue.

Q. How long have you lived in the city?

A. About 27 years.

Q. Calling your attention to the year of 1948

how were you making your living ?

A. I was a booking—I was a booking agent

—

bookmaking agent.

Q. Who were you booking with?

A. With the four gentlemen seated back there.

Q. The four defendants in this case? [466]

A. Yes, sir.

Q. Harry Kogus, Albert Kogus, Phil Cobert

and Marvin Kobey? A. That is right.

Q. What wTas your arrangement with them?

A. I was a 50 per cent agent.

Q. What did that mean?
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A. Any moneys that my particular book had

earned we split 50 per cent.

Q. Did you receive a daily and weekly report as

to the betting action that was going through your

book? A. Yes, I did.

Q. Who prepared that report ?

A. I don't know.

Q. How did you receive it ?

A. It was brought to the house—in 1948 it was

brought and dropped in my mail box.

Q. Did you ever receive it any other place be-

sides your mail box? A. No.

Q. And who would bring it?

A. Well, in 1948 I don't know.

Q. Did you ever have that job yourself?

A. Yes, I did. I had it in the latter part of 1946

and early part of 1947. [467]

Q. And did you have a list of people that you

would deliver those things to ?

A. Well, I would get some envelopes and there

would be names and some addresses marked on

them and I would deliver them.

Mr. Binns : May I have Exhibit 48 ?

Q. (By Mr. Binns) : Mr. Hirsh, I show you

Government's Exhibit 48 in evidence. Was it a list

similar to that or was that the list ?

A. No, I never received a list like that. I re-

ceived envelopes with some names on the envelopes

or addresses on the envelopes.

Q. The names or addresses would be right on

the envelopes? A. That is right.
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Q. I show you Government's Exhibit 36. Is that

similar to what would be in the envelopes you were

delivering ?

A. That is similar to what was in my envelope.

Q. You didn't look at the others?

A. No ; they were all sealed.

Q. Now then do you know Aaron Freid?

A. Yes, I do.

Q. Did you have anybody working with you in

connection with your book in the year 1948?

A. No, sir.

Q. Did Aaron Freid ever work for you? [468]

A. No, sir.

Q. Did you ever pay any money to Aaron

Freid? A. Yes, sir, I did.

Q. How much did you pay him? If you know.

A. If I remember correct it was around $75 a

week.

Q. And how did you happen to get into that

arrangement of paying him $75 a week ?

A. Well, one of the boys—I don't remember

now—I believe it was Phil—I am not sure, asked

me if I wouldn't

Q. When you say "Phil" who do you mean?

A. Phil Cobert.

Q. All right.

A. Asked me if I wouldn't pay Aaron so he

wouldn't have to make a trip in or downtown to

the office. I was under the impression that Aaron

was working at an office and living out in my
neighborhood.
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Q. What was Aaron doing for them?

A. It was my impression he was working for

one of the offices.

Q. Thereafter you paid him $75 a week?

A. For a while, yes.

Q. How did you pay him, by check or cash?

A. Cash.

Q. And did you ever pay anyone else under a

similar arrangement? [469]

A. Yes. There was a couple of fellows—boys by

the name of Harold and one fellow for—I don't

know, three or four weeks and the other fellow for

a little while longer, but I couldn't remember how

long.

Q. How much did you pay these Harolds?

A. It was $65 a week for a while and then $75

a week.

Q. And did you have the two Harolds that you

were paying at the same time? A. No.

Q. Or at different times?

A. Different times.

Q. Did you pay Aaron Freid as well as the

Harolds at the same time ?

A. That I don't remember.

Q. Do you know the last name of either of these

Harolds?

A. Yes. I learned the last name of one of them.

That was Harold Gelman.

Q. And what was the name of the other Har-

old? A. I don't know.
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Q. Did either one of those Harolds ever do any-

thing for you? A. No.

Q. And how would you give Aaron Freid and

these two Harolds this money?

A. They would come by my house and I would

pay them. [470]

Q. Who suggested or who started you to paying

the two Harolds?

A. It was the same arrangement. I think it was

Phil but I am not sure.

Q. You mean the defendant Philip Cobert?

A. That is right.

Q. And were you reimbursed for this money
that you paid out to Aaron Freid or the two Har-

olds?

A. Well, for a while it was taken off as a credit.

In other words, they would give me a credit of

$150 on my book but we had some sort of argu-

ment about it and I wouldn't—I told them the

only way I would pay them was if they would let

me take it off the money I owed the company. In

other words, if I owed the office $150 and if I

would pay out $75 I would just pay them $75.

Q. And there wouldn't be anything showing up

in your book at all?

A. No, just on the top sheet.

Q. On the top sheet there would be a notation?

A. Yes.

Q. But there would be no slip on the inside?

A. No, not after we had the discussion about it.

Q. Who did you have that discussion with?
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A. Phil.

Q. And can you tell us what was said and what

he said? [471]

A. Well, I don't remember. I know it was—

I

got mixed up some way financially and there was

a couple of weeks there I was supposed to have

paid Aaron and he claimed I didn't pay him and it

was quite a mess and we just had an argument

about it and I said the only way I would pay him

would be to pay him out of what I owed the office.

Q. Did you make any deduction for social se-

curity and withholding taxes and unemployment

taxes from the moneys you paid these men?

A. Not so far as I know. I just had to give

them $75 and I gave them $75.

Q. Did anyone ever ask you for any sums that

you might have withheld from these amounts?

A. I don't understand you.

Q. Did anyone at the office ever say

:

" Can you give me the withholding contributions"?

A. No; there was never anything mentioned

about withholding contributions.

Q. Now then what did you do with these mark-

ers which were delivered in your mail box each

morning ?

A. Well, I kept the daily top sheets until the

end of the week and then when they balanced with

the weekly top sheets I would throw them away.

Q. And what would you do with the weekly top

sheets ?

A. For a long time I kept them as a record but
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the [472] police department took them away from

me and wouldn't return them. They arrested me
and used that as evidence.

Q. What did you do with them after that?

A. I just destroyed them and I kept a little

book with all the monies that I had collected dur-

ing the day and kept that as my record.

Q. What did you do with the markers for the

individual betters? A. Oh, I destroyed them.

Q. When would you destroy them?

A. There was no use for them as soon as I col-

lected the money. I would throw them away. I

would make a notation every day of how much

money I owed them or they owed me.

Q. At the end of the year would you have a

record showTing what persons owed you money or

what persons you owed money to? A. No.

Q. Or the amounts that you collected from peo-

ple? A. No.

Q. Did you ever keep a record of the names

and addresses of the people you were dealing with ?

A. No.

Q. Did you have a code name in your opera-

tions with the partnership ?

A. I went under the name of "Hirsh."

Q. Did you also use the name "H"? [473]

A. Just for short.

Q. Did they have "H" on your book or

"Hirsh"?

A. Sometimes "Hirsh" and sometimes "H."
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Mr. Binns : May I read certain portions of Gov-

ernment 's Exhibit 33 in evidence?

The Court: You may.

Mr. Binns: From Government's Exhibit 33 in

evidence a document entitled "Kobey Collection

Agency, Agents' Special Accounts."

I am reading from a page designated as 417, the

23rd line: "Aaron $125. H."

Prom the same exhibit, a page designated as 424,

line 23: "Aaron, $75. H."

From a page designated as 626, line 22: "Aaron,

$75. H."

Line 23: "Harold, $50. H."

And from a page designated as 7-3, line No. 21

:

"Aaron, $75. H."

Line 22: "Harold, $50. H."

You may cross-examine.

The Court: Mr. Beirne.

Cross-Examination

By Mr. Beirne:

Q. Mr. Hirsh, so I may orient myself, when

you went to work for these partners you went to

work first delivering [474] something, is that cor-

rect?

A. No. I went to work as an agent first.

Q. You went to work as an agent first?

A. Yes, sir.

Q. In 1948?

A. No ; I went to work before 1948.
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Q. Well, you were working in 1948 as an agent

for them? A. Yes.

Q. And during that year you were operating

under that 50-50 arrangement ?

A. That is right.

Q. In other words, the partnership furnished

certain facilities for your customers—telephone

spots where they could telephone in and race re-

sults and betting odds and such information as

that, is that correct? A. That is right.

Q. And in return for that you gave to the part-

nership 50 per cent of the profits that you made ?

A. Yes, I did.

Q. Is that correct? A. Yes.

Q. And now when you got these envelopes to

deliver, whom did you deliver those to ?

A. Well, I didn't deliver the envelopes in 1948.

Q. That was prior to 1948? [475]

A. That is right.

Q. I misunderstood you. In 1948 you were an

agent? A. That is right.

Q. And as such agent and in that business you

were receiving daily your betting markers, is that

right? A. That is right.

Q. Together with the daily top sheet, the adding

machine tape? A. That is right.

Q. And at the end of the week you got what

was known as the weekly top sheet ?

A. That is right.

Q. Which contained the weekly summary of

wins and losses? A. Right.
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Q. And one-half of that went to the partner-

ship, is that right? A. Right.

Q. And one-half you were supposed to get but

sometimes you didn't get it all, is that right?

A. That is true.

Q. In other words, the amount paid to the part-

nership was not the same as the amount which you

collected?

A. That is right. Many times I never collected

enough to pay the partnership their half. I would

have to owe them.

Q. But under your arrangement with them you

were supposed [476]

A. I was liable for it.

Q. You were supposed to pay 50 per cent?

A. That is right.

Q. So the amount the partnership had wouldn't

reflect the amount of your income ?

A. Nowhere near it.

Q. Because you might not collect from your

customers, is that right?

A. That is true, very true.

Q. And then you stated that you had paid cer-

tain employees, Aaron Freid and Harold, certain

amounts per week and at first they were taken out

on your daily markers by a credit?

A. That is right.

Q. And then you had some difficulty because

Freid claimed he wasn't paid?

A. That is right.

Q. And the arrangement was made differently
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so it came on your weekly top sheet, is that cor-

rect? A. That is right.

Mr. Beirne : That is all I have.

Mr. Robinson: Just a couple of question, if

your Honor please.

The Court : You may.

Mr. Beirne: May I interrupt at this time, your

Honor? [477]

The Court: Yes.

Q. (By Mr. Beirne) : Did any of these de-

fendants, Mr. Hirsh, ever advise you to file a false

income tax return?

A. Never discussed income tax with me. [478]

Q. (By Mr. Beirne) : Or did they ever ask you

or instruct you to attempt to evade or defeat any

income tax? A. No.

Mr. Beirne: That's all, your Honor.

Cross-Examination

By Mr. Robinson:

Q. Mr. Hirsh, do you recall whether in the year

1948 you paid this fellow Aaron Preid every week

of the year 1948?

A. Oh, no, I didn't pay him for the whole year.

Q. How much during the year 1948 did you pay

him?

A. Well, I don't remember whether—I can't re-

member whether it was two months, three months,

or six months. I wouldn't even try to remember.

Q. If I understand you rightly, the figure you

remember you paid him was $75 ?
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A. As close as I can remember.

Q. Was the figure, whatever it was you under-

stand it to be, did you pay the same amount each

week?

A. Maybe on one or two occasions it may have

fluctuated.

Q. Well, how much did it fluctuate ?

A. I don't remember. Whatever it was, I would

find a notation there on my top sheet what to give

him. [479]

Q. Would you ever pay him $125 in one week?

A. I might have.

Q. Would you pay him $300 in one week?

A. No, no, never.

Q. Never?

A. I remember vaguely something about $125,

but I don't remember for sure.

Q. If the books show he was paid $300 in one

week, that would not be correct?

A. No, I wouldn't think so.

Q. You yourself never saw these books that

have been read to you, like Exhibit 33, you never

saw them during the year 1948, did you?

A. No.

Mr. Robinson: I have no further questions.

The Court: Mr. Foye?

Mr. Foye: Yes, your Honor.

Cross-Examination

By Mr. Foye:

Q. You were known only as H or Hirsh, is that

correct? A. That is right.
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Q. You were never known as Jack?

A. No. [480]

Q. Was Jack the code name of another person

in connection with the establishment, or do you

know? A. I don't know.

Q. You said you paid these two Harolds for

how long a period?

A. One Harold was for a very short time and

the other Harold

Q. What do you mean by a very short time, two

or three weeks? A. Three or four weeks.

Q. Three or four weeks ?

A. Yes. The other Harold was, oh, I don't

know. Maybe two or three months.

Q. Two or three months on the other Harold?

A. Maybe as much as that.

Q. What were the occupations of Aaron and

the two Harolds?

A. Well, truthfully, I couldn't say. I was under

the impression they were clerks.

Q. Clerks in the office, you mean?

A. Telephone clerks.

Q. Telephone clerks? A. Yes.

Q. It is possible they took the calls that were

placed for you? [481]

A. That is what my impression was.

Q. In other words, when one of your customers

called, they would get hold of one of the Harolds

nr Aaron and they would take the call ?

A. It could be, if that is what they were doing.

Q. And they would tally the bet for you?
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A. Yes.

Q. You say you never paid Aaron more than

$75 a week except once you may have paid him

$125? A. It seems to me I might have.

Q. You don't recall of $300? A. No.

Q. What was it you paid Harold?

A. I think it was 65, 75. I don't know.

Q. 65 and 75?

A. Yes. I am not really positive.

Q. Could it have been 55?

A. Might have been at first. I don't know.

Mr. Foye: That's all.

Cross-Examination

By Mr. Fischer:

Q. Mr. Hirsh, in your bookmaking establish-

ment, you had your own customers, did you not?

A. Yes, I did. [482]

Q. They were your own clientele?

A. That's right.

Q. Whom you had worked up on your own?

A. That's right.

Q. And you contacted your clientele when you

saw fit, I mean the four partners never told you

when to contact them or not to contact them?

A. They had nothing to do with.

Q. Nothing whatsoever? A. No.

Q. Did you have any desk space in the business

establishment these four men ran? A. No.

Q. Did you ever tell any of the four partners

whom your customers were?
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A. No. Never asked.

Q. Did the customers ever telephone in bets to

be placed on your book ?

A. That is the way all my business was.

Q. When the customers telephoned in the bets,

they simply put the bets on your books for you, but

you never revealed the identity of these bettors, did

you? A. No.

Mr. Fischer: That's all, your Honor.

The Court: Any redirect examination? [483]

Mr. Binns: Yes, your Honor.

Redirect Examination

By Mr. Binns:

Q. Mr. Hirsh, when you had this argument with

Phil Cobert about Aaron Freid's salary, does that

refresh your memory as to the occasion when you

might have paid $300?

A. No. I think the argument was something

about two or three hundred dollars I owed and I

think a credit was put through to equalize it. He
claimed he put a credit through for me to pay him

and I claimed he did not. I think that was what

the argument was.

Q. Was that a $300 credit?

A. I don't remember, two or three or maybe

150, but I know I wound up having to pay a couple

of weeks' money I didn't think I owed.

Q. In your operations out there, did you have

any special phone clerk that handled your busi-

ness? A. No.
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Q. In other words, did Aaron or the two Har-

olds handle your business exclusively?

A. I wouldn't know.

Q. Did you know what clerk was accepting your

bets as they came in over the phone ?

A. No. [484]

Q. Do you know if the same clerk always han-

dled your business?

A. No, because I would call in occasionally and

sometimes it was a fellow and sometimes a girl.

Q. In other words, it would be whoever hap-

pened to answer the phone ?

A. That's right, as far as I know.

*• # *

Recross-Examination

By Mr. Robinson:

Q. This time you had this argument as to pay-

ments about this Aaron Freid, to the best of your

knowledge, that is the only time the amount you

paid him varied, is that correct?

A. No. I think once before, as I said, I remem-

ber vaguely a notation to give him—might have

been 100 or might have been 125. I don't remem-

ber. [485]
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called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows :

Direct Examination

By Miss Martin:

Q. What sort of business were you in in 1947?

A. Well, I was in barber business.

Q. I can't quite hear you.

A. Barber business is my business.

Q. Were you ever engaged as a bookie or an

agent in the bookmaking business?

A. Yes, ma'am.

Q. Did you do that in 1947?

A. Yes, 1946, 1947.

Q. Were you connected in that business with

the defendants, the two Koguses, Mr. Cobert, and

Mr. Kobey? [486] A. Yes, ma'am.

Q. Do you know those men? A. Yes.

Q. What sort of arrangement did you have

with them about sharing profits, if any?

A. Well, if there was any winnings, 50-50.

Q. With whom did you make that agreement or

arrangement ?

A. Well, I started with Mr. Rockwell.

Q. How long did you continue to work as a

bookie agent with those defendants ?

A. Oh, up to the early part of 1949.

The Court: Is there any member of the jury

who cannot hear the witness ?
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Please speak up, Mr. Millstone.

Q. (By Miss Martin) : Did you ever employ

anybody in your activities as an agent ?

A. No, ma'am.

Q. I didn't hear you. A. No.

The Court: Suppose you sit up straight in the

chair and then maybe you can talk louder.

Q. (By Miss Martin) : Do you know Frankie

Steien? A. Yes, ma'am.

Q. Did you ever pay Frankie any money? [487]

A. Yes.

Q. How did that happen?

A. Well, I got my statement on Sunday morn-

ing and there was a pay for Frankie.

Q. You got a weekly top sheet?

A. A statement, yes.

Q. Summarizing the wins and losses of your

book for the week, is that right?

A. Yes. There was a pay for Frankie for $50.

Q. It said that on the top sheet ?

A. On the top sheet.

Q. Did you discuss that with anybody.

A. Yes. I called Mr. Kobey and I told him I

didn't know who Frankie was, I didn't know what

for the money was, and I asked him, there is a pay

for Frankie, $50, who is Frankie, and he told me

Frankie Stein, I should give him $50.

Q. Did he tell you in what manner you wTere

to make the payment ?

A. No. He just told me to give him $50 and I

paid. it.
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Q. Did you do that? A. Yes.

Q. How did you pay him, by cash or by check?

A. Cash.

Q. Where did you pay him ? [488]

A. He used to come into my shop.

Q. Into your barber shop? A. Yes.

Q. When would he come?

A. The money was ready for him Monday morn-

ing, so he could come in any time.

Q. When you first started, you paid him $50 a

week? A. Yes, ma'am.

Q. What was your code name as an agent?

A. Irvin.

The Court: What was it?

The Witness : Irvin or Irving.

Miss Martin: May I read from Government's

Exhibit 33?

The Court: You may.

Miss Martin: Which is entitled Colby's Collec-

tion Service, Agent's Special Account. Page 1 has

the date 2-28 on it, the word Prankie, and in the

next column $50. In the next column the word

Irving.

On a page dated March 20, on the first line the

word Frankie, the next column $50, and the next

column the word Irving.

Q. Did you ever pay him any amount greater

than $50? A. Yes, ma'am, $65.

Q. How did you happen to do that?

A. 65. The same way. It came on my top sheet,

pay [489] Frankie $65, and I paid him 65.
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Miss Martin: Reading further from the Gov-

ernment's Exhibit 33, from a page dated July 3,

on the first line the word Frankie, the next column

$65, the next column Irving.

Another page dated 8-21, the first line the name

Frankie, the next column $65, and the next column

the name Irving.

Q. Did you ever pay him any sum greater than

$65?

A. No. I don't remember of any greater

amounts.

Q. Did you ever pay him $75 that you recall?

A. No. If I paid him, I don't remember.

Q. Did you make any withholding for social se-

curity or income tax from the amount of money

that you paid to Frankie Stein?

A. No. The man didn't work for me.

Q. None of the defendants, the Koguses or Co-

bert or Rockwell, ever instructed you to make any

deduction for withholding or social security?

A. No, ma'am.

Q. Would you receive daily betting markers

covering the bets made to your book ?

A. Yes, ma'am.

Q. Where did you receive those ?

A. In my home.

Q. Where is your home? [490]

A. 1835 Gladstone Avenue.

Q. In the mailbox? A. In the mailbox.

Q. Were they left there? A. Yes, ma'am.

Q. In the morning?
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A. During the night some times.

Q. Do you know who left them?

A. No, ma'am.

Q. Was the weekly top sheet also left in that

same package? A. The same place.

Q. Do you have those records now?
A. No, ma'am.

Q. What did you do with them?

A. I destroyed them.

Q. When did you destroy them?

A. Well, I destroyed them in 1949. When they

took out my telephone, that was the date I de-

stroyed everything I had.

Miss Martin: That's all.

Cross-Examination

By Mr. Beirne:

Q. Mr. Millstone, when you operated as an

agent in [491] 1948 in connection with the partner-

ship, you had your own business, did you not?

A. Yes, sir, a partnership, yes.

Q. You had your own business, bookmaking

business, is that right?

A. Yes, sir, that's right.

Q. And the partnership furnished you certain

facilities? A. Yes, sir.

Q. And in consideration therefore you gave

them 50 per cent of your profits ?

A. Correct.

Q. You had certain customers who made bets

with you, is that right ? A. Yes.
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Q. At any time, you could have taken your

book, as you call it, somewhere else, couldn't you?

A. Any time.

Q. With reference to the operation of this book-

making business, Miss Martin asked you how this

was handled. You got betting markers which were

sent out daily to you ? A. Correct.

Q. Which indicated the wins or losses of the

particular customer? A. Correct. [492]

Q. And that was sent out daily, and with that

was a daily top sheet, an adding machine tape,

which showed a summary of the wins and losses,

correct ? A. Correct.

Q. That is customary, is it not, in the bookmak-

ing business.

A. As far as I know, it is.

Q. At the end of the week, you got what was

known as a weekly top sheet? A. Yes, sir.

Q. And that weekly top sheet summarized the

wins or losses for every day, is that correct?

A. Correct.

Q. The wins were deducted from the losses, or

vice versa, and the net amount was divided between

you and the partnership? A. Correct.

Q. 50-50, under your arrangement, is that cor-

rect?

A. If there was any money to divide.

Q. Yes, if there was any money to divide.

A. Correct.

Q. Assuming there was money to divide, you
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paid the partnership 50 per cent of what that

weekly top sheet showed, is that correct ?

A. Correct. [493]

Q. And you endeavored to collect your 50 per

cent, if you could ? A. If I could.

Q. And sometimes you couldn't collect it?

A. Most of the time I did. Sometimes I did not.

Q. Sometimes you didn't. So what you got out

of that 50 per cent wasn't necessarily what the

partnership got? A. No.

Q. That is correct, isn't it? A. Yes.

Q. With reference to the payment of this em-

ployee Frankie Stein, there was a certain amount

of money which was paid as his salary and a credit

slip was put in your book, was it not ?

A. Correct.

Q. For instance, if the amount of the salary

was $50, at the end of the week, on the last day's

markers, there was a credit slip put in there for

$100, is that right? A. $100, correct. [494]

Q. Now, that $100 represented, did it not, the $50

which you had paid out for the company ?

A. That is right.

Q. And $50 to which you were entitled out of

your 50 per cent of the profits? A. Correct.

Q. Is that right? A. Yes.

Q. And then on the weekly top sheet so-called,

that amount of money, the $100 was put on as a

credit ? A. Yes.

Q. Now did any of these four defendants, Mr.

Kobey or the two Koguses or Mr. Cobert ever advise

I
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or instruct you to make a false or fraudulent income

tax return? A. Never.

Q. Did any of them ever ask you or request you

or instruct you to evade or attempt to evade income

taxes of any kind ? A. No, sir.

Mr. Beirne: That is all I have, your Honor.

The Court: Mr. Robinson'?

Mr. Eobinson : Just a few questions.

Cross-Examination

By Mr. Robinson:

Q. Mr. Millstone, do you recall whether during

the year 1948 you yourself personally paid this per-

son Frankie Stein [495] every week ?

A. So far as I know.

Q. During the whole year?

A. Well, I don't know. Maybe some weeks I was

away on vacation and paid him the next week.

Q. How many weeks were you away on vacation?

A. Well, I usually go every three months—I go

away for a week.

Q. Every three months you go away for a week ?

A. Yes.

Q. So you wTere gone at least four weeks out of

the year? A. Yes.

Q. Other than those four weeks you paid him

every week, did you ?

A. Yes, as far as I remember.

Mr. Robinson : That is all. [496]
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* * *

HAKRY CONN
called as a witness by the plaintiff, being first sworn,

was examined and testified as follows

:

* * *

Direct Examination

By Mr. Binns

:

Q. Calling your attention to the year 1948 what

was your occupation ? [500]

A. I was a bookmaker.

Q. I show you Government's Exhibit 36 in evi-

dence and ask you who No. 18 was ?

A. I was.

Q. Will you examine those booking markers and

see if they are your markers ?

A. Yes, they were.

Q. How were you receiving your markers in

January of 1949?

A. I believe for a short period of time in Jan-

uary I left them in a drawer in the office on East

Florence Street.

Q. And what did you do about them ?

A. Well, unless I had to check them for a mis-

take about once a week I would destroy them.

Q. How did you destroy them?

A. I paid a visit to the office on East Florence

and looked through them—the ones that I might

need and left them there and the others I destroyed.

Q. And that is—how did you destroy them?

A. I tore them up.

Q. That is how the markers, Government's Ex-
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hibit 36 in evidence, fell into the hands of the Cor-

poration Commissioner 1

? A. Sir?

Q. Is that how that group of markers happened

to be at the office at the day the Corporation Com-

mission dropped in ? [501]

A. That is right.

Q. Prior to that time how had you received your

markers ?

A. They were delivered to me—slipped under the

door of my apartment.

Q. After examining Government's Exhibit 36

can you tell us who " Leather" was ?

A. I wouldn't have any way of remembering

that. It is just a fictitious name.

Q. Will you tell us who "H" was-

1

A. No, sir, I don't believe I remember.

Q. Tell us who "Sal" was.

A. No, I would have no way of remembering any

of these.

Q. Will you tell us who "Vern" was?

A. No, sir.

Q. Will you tell us who "E. C. B." was?

A. No, I don't.

Q. Can you tell us who '
i Ole '

' was ?

A. I don't believe I could remember fictitious

names.

Mr. Binns: You may cross-examine. [502]

Cross-Examination

By Mr. Beirne

:

Q. Mr. Conn, you were a bookmaker in 1948, you

testified, and did you have dealings with these four
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defendants whom I represent, the two Koguses, Mr.

Cobert and Mr. Kobey?
A. Yes, I was an agent for them.

Q. When you say you were an agent for them,

you were working as an agent and had your own
business, did you not? A. That's right.

Q. In other words, you had your own customers ?

A. That's right.

Q. And these four men furnished you cer-

tain facilities, did they not ?

A. Yes, sir. Phone service

Q. Phone service and information concerning

the races, race results, betting odds, and such

things as that, is that correct ?

A. That's right.

Q. In consideration for those facilities, you

turned over to these four men 50 per cent of the

profits of your business? A. That's right.

Q. Is that crrect % A. Eight,

Q. Now, speaking of these betting markers, in

this [503] Exhibit No. 36, which has been shown

you, there are in here, are there not—let us take the

first yellow page which is headed Leather, No. 18,

January 22. That is what is known as a daily betting

marker? A. That's right.

Q. Is that correct? A. Yes, sir.

Q. The adding machine tape there, which is the

second document of Exhibit 36, is what is known as

your daily top sheet, is that correct ?

A. That's right.

Q. And that daily top sheet showed the collects
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or the wins and the pay-outs for the day, is that

correct? A. That's right.

Q. And the first document on Exhibit 36 is what

is known as the weekly top sheet, is that correct?

A. That's right.

Q. And the weekly top sheet reflected, did it not,

a summary of the week's business, that is, the week's

wins and losses by days for the week, is that cor-

rect? A. That's right.

Q. And showed the amount of money which you

under your arrangement with the four men were to

pay to them, is that correct ?

A. Yes, that's right. It would show the total

that [504] the business earned for the week and

it would be split in half, and I would owe them half

of that.

Q. In other words, on this particular account it

showed on the weekly top sheet $431.85, is that cor-

rect? A. That's right.

Q. That is the amount of money wrhich is col-

lected by you for that week, is that right ?

A. Well, no, that wouldn't be right. That is the

amount I should have collected, yes, sir.

Q. I stand corrected. That is the amount you

should have collected. That is what your gross book

is supposed to be, is that correct?

A. That's right, yes, sir.

Q. And one-half of that was to be paid and was

paid to the company, is that right ?

A. That's right.
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Q. Your 50 per cent of that amount, however

—

withdraw that.

The amount of your income for that week from
that business would not necessarily be the same as

the amount you paid to the company, is that correct?

A. Well, it would very seldom be the same

amount.

Q. Was that because of hedges which were han-

dled by the company, for one thing ?

A. Not necessarily hedges. It would be some col-

lections [505] that were carried over to the follow-

ing week. I wouldn't make all of my collections

every day.

Q. In other words, the amount of money which

was paid to the company didn't correspond with the

amount of money which you collected, is that right?

A. That is right.

Q. In other words, there were collections which

you didn 't make, is that right ?

A. That's right.

Q. And you also made certain hedges, I take it,

at times, did you not ? A. Yes, sir, I did.

Q. And that business, if it was a 100 per cent

hedge, that business went to the company and the

company handled that and you had nothing to do

with it except insofar as paying or collecting from

the customer, is that right? A. That's right.

Q. It didn't reflect your income at all ?

A. That's right.

Q. There were occasions, were there not, when

there were personal bets made by you ?
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A. Well, I did, yes.

Q. And the results of that would cause the varia-

tion in the income, also, would it not ?

A. Well, I would receive a statement the same

as a [506] customer would and I have to pay that,

yes.

Q. Yes.

A. It would be sort of my daily summary.

Q. With reference to these betting markers, you

stated that prior to January, 1949, they had been

delivered to you, that is, daily betting markers were

delivered to you every day ?

A. Delivered during the night some time.

Q. Yes, during the night for the business of the

day? A. That's right.

Q. Is that correct? A. Yes, sir.

Q. And those daily betting markers contained in-

formation relative to the bets which had been made

by your particular customers, is that correct?

A. That's right. [507]

Q. So that when you went to your customer, a

particular customer you had the information for

that day as to what he had lost or what he had won ?

A. That is right.

Q. Is that right? A. Yes, sir.

Q. And ordinarily this daily betting marker

would be given to the customer, is that right?

A. I used to at one time give them to the cus-

tomer.

Q. Yes, but they were for the customer's in-

formation? A. That is right.
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Q. Now, your information for the business of

the day you obtained, did you not, or you had in

your daily top sheet this adding machine tape that

showed, did it not, the win for the day and the pay-

outs for the day, is that correct ?

A. Yes ; it would show that and I would put the

names opposite the amounts when I carried those

sheets.

Q. Yes. So it wasn't necessary for you to have

in your possession the daily betting markers, was it?

A. With just very rare exceptions. If there was
a mistake I needed the marker to show to the cus-

tomer or to check myself but ordinarily I wouldn't

have any use for those markers.

Q. That is right. Now and with reference to

these documents which have been shown to vou

here, these were for—let me ask you this. Directing

your attention to the weekly [508] top sheets in Ex-

hibit 36, it states on top of the sheet January 23rd

and that would indicate, would it not, that that was

for the week ending January 23rd %

A. That is right.

Q. Now suppose, Mr. Conn, that you had during

the week, during any week paid out any money to

an employee, for example, was that matter handled

through a credit which was put on your books?

A. I don't understand what you mean by "an

employee."

Q. Suppose you were asked to pay an employee

of the four partners and you took that money out

of your weekly business.



760 Marvin Kobey et al. vs.

(Testimony of Harry Conn.)

A. Well, the way that was handled was, I gave

this particular employee a certain amount of money

and I received a credit for twice that amount—that

would be half of it would be for the employee and

the other half to refund my money.

Q. In other words, for example, if an employee

were getting $50 a week and you paid that employee

for the company you would get a credit on your

books for $100 % A. That is right.

Q. In other words, $50 was taken out of the com-

pany's half of the profits and you got $50, is that

correct ? A. That is right, yes, sir.

Q. And how was that handled'? Did that come

out—was that sent to you in a betting marker %

A. Yes, sir. There would be a betting marker

just like [509] those yellow sheets there and on it

would be a pay of—I believe it was $170.

Q. That is if

A. That is twice the amount of $85 that I paid

to this employee.

Q. And as we said before and see if I am correct

in this, $85 of that came out of the portion of the

profits that went to the organization and $85 came

out of yours, is that right ?

A. Well, $85 was refunded to me for putting out

that money.

Q. Yes. A. Yes.

Q. And on the weekly top sheet that amount of

$170 would be reflected, would it not, on the pay-

outs 1

A. It would be part of the pay-outs, yes, sir.
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Q. Part of the pay-outs ?

A. That is right, sir.

Q. Now, Mr. Conn, Mr. Binns inquired of you

with reference to these names which appear on these

betting markers, like "Leather" and "Sal" and

"H.S." and those various names and you said you

didn't know who they were.

A. That is right.

Q. Now, on these betting markers the name on

the left—upper left corner was the name of the bet-

tor, is that correct ? [510] A. That is right.

Q. And the number 18 was the agent and that

was you, is that correct? A. That is right.

Q. And you don't know now who these particu-

lar people were but they were your bettors, is that

right? A. That is right.

Q. Now, that betting business was yours—you

had your regular customers at that time?

A. Yes, sir, I did.

Q. You knew who your customers were ?

A. Yes, sir.

Q. The company had nothing to do with that

phase of the business ?

A. No, sir, they did not.

Q. And when you left these documents in the

office during January of 1949, you obtained, did you

not, from the office, information which was sufficient

for you to pay or collect from your customers ?

A. I had a number that I used to call in the eve-

ning and they would give me the names of my cus-

tomers and the amounts to be collected or paid and
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I wouldn't get those sheets unless I had to refer to

them for something.

Q. In other words, you got the information

which was ordinarily contained on these particular

markers, is that right? [511]

A. That is right, yes, sir.

Q. Did any of these four men, Mr. Kobey, Mr.

Cobert or either of the two Koguses, ever ask you

to file a false or fradulent income tax return or

falsify a return? A. No, sir, never did.

Q. Did any one of them ever ask you to attempt

to evade or defeat any tax of any kind ?

A. No, sir. [512]
* * *

Cross-Examination

By Mr. Fischer

:

Q. Mr. Conn, did any of your bettors—withdraw

that question.

Did you ever reveal the identity of any of your

bettors to the four partners here ? A. No, sir.

Q. At any time? A. I don't believe so.

Q. Did your bettors ever call in to place bets?

A. To the regular number that I gave them.

Mr. Fischer: That's all. Thank you.

Redirect Examination

By Mr. Binns:

Q. Your bettors placed all their bets with the

phones operated by the four partners, didn't they?

A. I would say yes.

Q. That is, you didn't take bets yourself?
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A. On very rare occasions.

Q. When you discussed the question of adjust-

ments on bad debts or bad collections, you gave the

name of the customer to the partners, didn't [513]

you?

A. I may have referred to them as Leather or

Sal or something, yes.

Q. In 1948, you knew who Leather and Sal and

Ole were ? A. I did, yes.

Q. But you didn't write that information down
any place, did you?

A. I did, yes, but, you see, those are merely

names that I gave those customers, and if I would

lose a customer, I would give that name to someone

else.

Q. The only one who would know who Leather

was at any particular moment was yourself ?

A. Yes, sir.

Q. The man you paid for them was a Louis Gold-

berg, is that right ?

A. I believe it was, yes, sir.

Q. How much did you give him ?

A. $85 a week.

Q. Who asked you to pay him $85 ?

A. I don't remember, but it must have been one

of the partners.

Q. By the partners, you mean the two Koguses,

Mr. Cobert or Mr. Kobey? A. Yes, sir.

Q. And the 85 you gave them, they reimbursed

you for 1 [514] A. Yes, sir.

Mr. Binns: That's all.
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The Court: Anything further of this witness?

Mr. Beirne: Yes.

Kecross-Examination

By Mr. Beirne

:

Q. Let's get that straight, Mr. Conn. As I under-

stand it, with reference to the payment of these em-

ployees or this employee at $85 a week, you got a

credit slip issued at the end of the week, isn't that

correct? A. Yes, sir.

Q. That credit slip said on there, "Paid $170,"

is that right? A. That's right.

Q. And that represented $85 that you had paid

out for the company and the other $85 went to you,

isn't that correct? A. That's right. [515]

ROLAND G. BOWERS
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows

:

* # #

The Clerk: The document handed me by the

United States Attorney will be marked Exhibit 54

for identification, consisting of, apparently, six add-

ing machine tapes.

(The document referred to was marked Gov-

ernment's Exhibit No. 54 for identification.)
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Direct Examination

By Miss Martin

:

Q. Mr. Bowers, did you ever work as an agent

or a bookie agent for the defendants, the two Ko-
guses, Mr. Kobey, and Mr. Cobert?

A. Yes, ma'am.

Q. When was that, what year?

A. In the first part of 1948.

Q. What was your code name with them?

A. Salt Lake.

The Court : Please speak up so we can hear you,

Mr. Bowers.

Did the jury get that answer? [516]

The Witness: Salt Lake.

Q. (By Miss Martin) : At the end of a day

when the betting had closed, did you receive the

betting markers and the daily top sheet ?

A. Some time during the night.

Q. Where did you receive that?

A. It was usually under the door.

Q. Did you receive a weekly top sheet?

A. At the end of the week.

Q. I am going to show you government's Ex-

hibit 54 for identification, which consists of six slips

that look like adding machine tapes, with some hand-

writing upon them, and ask you to examine that and

tell me if you have ever seen those slips before?

A. Yes, ma'am.

Q. Where did those slips come from ?

A. They came from the four partners.
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Q. Will you speak loudly, please, so the jury can

hear you ? Where did they come from ?

A. They came from the four partners.

The Court: Please stand back of the lectern,

Miss Martin, and I think the witness will speak

louder.

Mr. Beirne: May I have that answer, please?

The Court: Will you read the answer, Mr. Re-

porter, please? [517]

(Answer read by reporter.)

Q. (By Miss Martin) : What are those sheets ?

A. Those are daily tapes.

Q. What do you mean by daily tapes ?

A. It is a total of the daily business.

Q. They indicate the bets that were placed

through your book on a particular day?

A. Yes, ma'am.

Q. And how did you receive them ?

A. I received them in an envelope some time

during the night.

Q. Do you have any more tapes similar to that?

A. No, ma'am.

Q. What did you do with the other tapes you

received ?

A. They got destroyed. I had them in a box in

my garage with some other papers and they were

destroyed. This is all I had left,

Q. Did you put the handwriting on those tapes

that says S. Lake

?

A. No, ma'am.

Q. That was on the tapes when you received

them? A. Yes, ma'am.
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Q. Do you know what that means ?

A. Salt Lake. [518]

Q. Do you knowT who put that writing on that?

A. No, ma'am, I don't.

Q. Somebody at the bookmaking establishment?

Mr. Fischer : Just a moment.

Mr. Beirne: Just a moment. Objected to that on

the ground it is incompetent, irrelevant and imma-

terial, no foundation laid.

Mr. Fischer: Calling for a conclusion of the

witness.

Q. (By Miss Martin) : The words S. Lake

The Court: Just a moment. Is that a question

you asked the witness?

Miss Martin: I asked it as a question, your

Honor.

The Court: Please read the question to which

an objection was interposed, Mr. Reporter.

(Question read.)

The Court : The objection is sustained.

Q. (By Miss Martin) : Those tapes contained

that writing on them when you received them, is

that correct? A. Yes, ma'am.

Miss Martin: That's all.

The Court : Cross examine, Mr. Beirne.

Miss Martin: Excuse me. I should like to offer

the document in evidence, if the court please.

The Court : Exhibit 54 for identification has been

offered in evidence. Is there an objection? [519]

(No response.)
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The Court: It may be received in evidence.

The Clerk : So marked, 54 in evidence.

(The document referred to was received in

evidence and marked Government's Exhibit No.

54.) [520]
* * *

Mr. Fischer: I would merely like to inquire of

the prosecution if I may, what the purpose of this

particular exhibit is. I don't know whether to ob-

ject to it or not because I don't see its purpose or

relevancy.

Mr. Binns : Those are all the betting markers we

have for the year 1948, your Honor.

* * #

GEORGE KAPLAN
called as a witness by the plaintiff, being first

sworn, was examined and testified as follows:

The Clerk : State your full name. [521]

The Witness: George Kaplan.

Direct Examination

By Mr. Binns:

Q. You are also known as George Kay?

A. Yes, sir.

Q. Is your brother Jack Kay?

A. Yes, sir.

Q. Now then, what were you doing in 1948 for

a living?

A. I was working as a phone clerk for the part-

nership, the four gentlemen.
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Q. Who hired you?

A. My brother told me to go down there and
there was a job there for me and I spoke to Mr.

Philip Cobert.

Q. And you got the job ?

A. I got the job, yes.

Q. And how much were you paid as a phone

clerk ? A. $90 a week at the start.

Q. And then later did you get a raise ?

A. I got a $10 raise later on.

Q. How would you receive your wages each

week?

A. Well, at the start I received the money

through my brother's book—that is, he paid me.

Q. And he would pay you how much ?

A. $90 a week.

Q. Were there any deductions made for social

security or [522] withholding taxes, unemployment

insurance and so forth?

A. None that I know of.

Q. And how long did that continue to the best

of your knowledge?

A. Well, that continued until about—I believe

sometime around May of 1948.

Q. And then did you have a conversation with

any of the defendants concerning that situation?

A. I did.

Q. Who did you have the conversation with?

A. Mr. Philip Cobert.

Q. And where was that conversation ?

A. At the office at East Florence Avenue.
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Q. Do you recall anyone else being present be-

side you and Mr. Cobert?

A. Well, he and I discussed this in the corner

more or less.

Q. What to the best of your knowledge did you

say to him and he to you ?

Mr. Robinson: I am going to object to this so

far as my clients are concerned as being hearsay.

The Court : I can't hear you.

Mr. Robinson: I object to this so far as my
clients are concerned. It is hearsay. There is no

hook-up that they were present or that there has

been any vicarious conversations. [523]

The Court: What is the purpose of this, Mr.

Binns ?

Mr. Binns: This is a conversation, your Honor,

by one of the defendants in the course of the con-

spiracy.

The Court: This is designed to show the rela-

tionship of this witness to the partnership %

Mr. Binns : Yes, your Honor.

The Court: The objection is overruled.

This evidence, like all the evidence in the case is

subject to an appropriate motion to strike that you

gentlemen may feel advised to make.

Mr. Binns : May we have the question read ?

(Question read as follows: "Q. What to

the best of your knowledge did you say to him

and he to you?")

The Witness: Well, I told Mr. Philip Cobert
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that I would have to be put on the payroll so I could

pay withholding taxes.

Q. (By Mr. Binns) : What did he say to that?

A. He agreed to it.

Q. And what happened thereafter ?

A. I received part of my salary on my brother's

book and part on the regular payroll.

Q. What part do you recall—what part did you

receive from your brother?

A. I think it was $40—either $40 or $50. I be-

lieve it was $50 if I remember right. [524]

Q. How did you receive the rest of it?

A. With the deductions off as a regular salary.

Q. And where would you get that ?

A. At the office.

Q. In other words, your brother would give you

$50 and you would get the rest at the office?

A. That is right.

Q. Would there be any deductions made from the

portion that your brother gave you ?

A. No, sir.

Mr. Binns : You may cross-examine.

Mr. Eobinson : At this time I will make the mo-

tion to strike the testimony as to the conversation

as far as my defendants are concerned, because they

have shown no relevancy and it is hearsay as far as

my defendants are concerned.

The Court : I will deny the motion at this time.

You may renew it at the close of the Government's

case if you feel so advised.

Any cross-examination of this witness ?

Mr. Beirne : Yes, if your Honor please.
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Cross-Examination

By Mr. Beirne

:

Q. Is it Mr. Kaplan? A. Yes, sir.

Q. Do you recall, Mr. Kaplan, about when this

conversation [525] was that you had with Mr. Co-

bert?

A. It was sometime prior to the time I was put

on the payroll. I couldn't tell you the exact date but

it was sometime prior to that.

Q. And how long did you remain on the payroll ?

A. On the payroll?

Q. Yes.

A. Until the time I left their employ in January

of 1949.

Q. You were working continuously then from

May, 1948, or prior to that time—when did you first

go with the organization ?

A. I first started with the organization in Jan-

uary, 1948.

Q. And in January, 1948, you were paid through

your brother's book, is that correct?

A. That is correct.

Q. And how much were you paid during that

period ? A. $90 a week.

Q. And then in May of 1948, you had your salary

increased ?

A. I can't recall if it had been increased at that

time or not, but it was increased sometime during

the period of employment.

Q. And from May, 1948—from that time on, as-

suming that it had been increased to $100 ?
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A. Yes. [526]

Q. You received $50 a week through your
brother's book, is that correct? A. Correct.

Q. In other words, he paid you that directly?

A. That is right.

Q. Is that correct? A. Yes, sir.

Q. And he other $50 was paid to you through the

organization? A. That is correct.

Q. And in both instances this money was paid in

cash, is that correct? A. That is correct.

Mr. Beirne: Pardon me, your Honor. That is

all I have.

The Court: Have you anything, Mr. Robinson?

Mr. Robinson : Yes, your Honor.

Cross-Examination

By Mr. Robinson:

Q. Mr. Kaplan, after May of 1948, did you re-

ceive your pay in two envelopes or one ?

A. One envelope at the office.

Q. Did you receive the same amount of money

that you had received previously ?

A. Why, no. I received $50 minus deductions

from the office and $50 in cash from my brother.

Q. Well, maybe I misunderstood you. You said

you received $90 a week.

A. Up until that time.

Q. And after that time you received how much ?

A. $50 from my brother and either 40 or 50 from

the office. It all depends on whether I got the $10
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raise or not. I did get a $10 raise during that period

of time.

Q. In other words, you received a certain amount

in an envelope and the rest of it you got from your

brother? A. That is correct, yes.

Q. And the amount that you received in the en-

velope you assumed came from the office ?

A. Well, I got it at the office.

Q. That is where you received it?

A. That is where I received it.

Q. And you had regular deductions taken out of

that for withholding taxes ?

A. Yes, sir.

Q. Now, when you filed your income tax report

for 1948? A. Yes, sir.

Q. Did you report all of the income that you re-

ceived for the year ?

A. All of the income ? No, I did not.

Q. Did you ever file an amended return ?

A. No, I never did.

Q. And you didn't file the correct amount that

should [528] have been withheld from your income

taxes, is that right, for those months that your

brother was paying you?

A. No, I did not file at all on that. [529]

Q. Have you been told if you testified here in

this case you wouldn't be prosecuted for income tax?

A. No, I have not been told that.

Q. You did talk to the investigators about your

income tax situation, didn't you?

A. They talked to me
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Q. They led you to believe if you would testify

you would not be prosecuted here, didn't they?

A. No, they didn't.

Q. In other words, do you expect to be prose-

cuted? A. I absolutely do.

Q. They told you your sentence would be lighter

if you were convicted ?

A. Didn't tell me anything like that at all.

Q. You just volunteered to come up and testify

on your own? A. Just telling the truth.

Mr. Robinson: All right.

The Court: Have you anything, Mr. Foye?

Mr. Foye: Just a couple of questions, your

Honor.

Cross-Examination

By Mr. Foye:

Q. Mr. Kaplan, when were you first employed by

this partnership? [530]

A. About January of 1948.

Q. About January, 1948, and you commenced im-

mediately receiving $90 a week ?

A. Yes, sir.

Q. Was there any week during that period until

this discussion which you related during which you

did not receive $90? A. Not that I recall.

Q. It was a steady $90 each week ?

A. $90 a week.

Q. After the discussion, you received $50 from

your brother each week? A. Yes, sir.

Q. And you received it each week or were there

possibly weeks in there when you received nothing
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from your brother? A. No, there wasn't.

Q. You received $50 each week? A. Yes.

Q. Did you ever receive more than $50 from him

after that period? A. Not that I recall.

Mr. Foye: That's all.

The Court: Mr. Fischer?

Mr. Fischer: I have no questions, your [531]

Honor.

The Court: Any further direct examination?

Redirect Examination

By Mr. Binns:

Q. You received a W-2 form at the end of the

year, didn't you? A. Yes, I did, Mr. Binns.

Q. That W-2 form covered the $50 which you

had received out at the office ?

A. That is correct.

Q. That is the amount of money you paid your

income tax on, isn't it?

A. That is correct.

Q. You didn't pay any tax on the amount of

money you had received from your brother?

A. I did not.

The Court : Anything further ?

Eecross-Examination

By Mr. Beirne

:

Q. Mr. Kaplan, you received a W-2 form, you

say, and that is a form which the employee receives

from the employer at the end of the year ?

A. That is correct.
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Q. And on that W-2 form it showed the amount
of wages [532] which had been paid to the em-

ployee ? A. From the partnership ?

Q. Yes. A. Yes.

Q. And yon received that in January, 1949, some

time in January ? A. I believe so.

Q. And on that W-2 form it indicated, so you

say, the amount of money which you received from

the partnership as wages, is that right ?

A. That is correct, yes.

Q. It didn't say anything on there about the

money which had been paid to you by your brother,

is that right ? A. It did not.

Q. And when you looked at that W-2 form—by
the way, how much was it that had been paid to you

by the partnership?

A. I can't recall the amount.

Q. What is your best recollection of it?

A. I don't believe I remember how much that

was. I think that there was a combined income, my
wife and myself, for that year on that

Q. I am speaking now of the W-2.

A. Oh, the W-2. I cannot remember the exact

amount.

Q. You were employed from January, 1948, is

that right ? [533] A. Eight.

Q. Through 1948? A. Yes.

Q. You say you got, let's say, $50 a week, ap-

proximately $50 a week from the company ?

A. Starting when?

Q. Starting January, 1948. A. No.
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Q. How much?

A. Got $90 from my brother starting January,

1948.

Q. I am sorry. I was confused with another wit-

ness. I am sorry. You got $90 a week, and subse-

quently it was increased to $100 a week ?

A. I got a $10 raise some time during the year.

Q. And for the last half of the year from about

May, 1948, to the end of the year, you were being

paid by the company half of that, is that right ?

A. Yes.

Q. So $50 a week, say for seven months, would

be approximately $1,400 or so, is that right?

A. Well, I couldn't tell you. The withholding,

the W-2 slip, is in the evidence and I believe you

can get the accurate amount from it.

Q. At any rate, when you saw that W-2 form

and the amount of wages which had been paid you

by the company, you [534] knew, did you not, that

it did not include the money which had been paid

you through your brother's book, is that correct?

A. That is correct.

Q. In fact, you knew, did you not, that the

amount of money paid through your brother's book

was far in excess of the money which had been paid

through the company, is that correct ?

A. Correct.

Q. You then made out your income tax return,

however, solely upon the income, that is, insofar as

your business with this partnership was concerned,
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solely upon the income that you had received from
the partnership directly, is that correct %

A. Correct.

Mr. Beirne: That's all I have, your Honor.

The Court: Anything further? You may step

down, now.

Mr. Binns: I might ask one question, your

Honor.

The Court: All right.

Redirect Examination

By Mr. Binns:

Q. I show you Government's Exhibit 33 in evi-

dence and ask you, did you ever see that %

A. This I No, I never did. [535]

Q. Did you know that the partnership was keep-

ing a record week by week of the sums of money
that your brother was giving you ?

Mr. Beirne: Just a moment. Object to that on

the ground it is incompetent, irrelevant and imma-

terial, calling for the opinion and conclusion of the

witness, not within the issues of the case, if the

Court please.

Mr. Binns : I asked if he knew, your Honor, that

that was being done.

Mr. Beirne: It assumes something not in evi-

dence.

The Court : Is that a fact in evidence ?

Mr. Binns: I believe it is in evidence, your

Honor, that Government's Exhibit 33 was main-

tained week by week in the partnership by their

accountant.
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The Court: Then that is not the question, is it?

If you wish to ask him that question, you may.

The objection is sustained to the pending question.

Q. (By Mr. Binns) : Did you know that Roy

Handley was keeping track of the sums of money

which were being paid you by your brother?

Mr. Beirne : Just a moment. To which we object

on the ground it is incompetent, irrelevant and im-

material, assuming facts not in evidence.

The Court : Sustained : You may ask him if he

knew this record here before him was being [536]

kept.

Mr. Binns: That is the question I asked just

before this, your Honor. I will renew that.

Q. Did you know that Government's Exhibit 33

was being maintained?

A. I did not know, no, sir.

# * #

Miss Martin : Mrs. Welsh.

MAUKINE JAYNES WELSH
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows:

# * *

Direct Examination

By Miss Martin:

Q. Mrs. Welsh, did you ever work for the de-

fendants, the two Koguses, Mr. Kobey and Mr. Co-

bert? A. I did. [537]
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Q. When was that?

A. 1948, I think in March.

Q. That is when you started? A. Yes.

Q. Your name at that time was Maurine Jaynes ?

A. That's right.

Q. You were later married?

A. That's right.

Q. Under what name were the defendants oper-

ating when you first started to work for them?

A. The Guarantee Finance Company.

Q. How much salary were you to get when you

started? A. $35.

Q. $35 a week? A. A week.

Q. What were your duties?

A. Well, just general office work.

Q. Did you ever get any greater amount of

money ?

A. Yes. I was paid $15 additional.

Q. Did you have a conversation with one of the

defendants in regard to being paid $15 additional?

A. Well, I think when I went to work there I

was told I would—I guess they asked me how much

I wanted and I said I wouldn't work for less than

$50 and the company was new, and he said he would

pay me 35 and then for additional work I

might [538] do, why, there would be an additional

$15 paid.

Q. Who was it who told you that?

A. Mr. Cobert.

Q. How did you receive that additional $15, in

what form? A. In cash.
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Q. Did you receive it along with the $35 a week,

in the same envelope ? A. No.

Q. Just tell us how you did receive it. Was it

in an envelope ? A. No, it was handed to me.

Q. Who gave it to you? A. Herman.

Q. Who is Herman?

A. Herman Hoffman.

Q. Herman Hoffman? A. Yes.

Q. Who was he?

A. Well, I didn't know who he was at the time.

Q. Did you learn while you were working there

who he was ? A. I learned later, yes.

Q. Who was he?

A. That he was a bookmaker. [539]

Q. And you received this additional $15 from

him? A. Prom Herman.

Q. When you received the 35 dollars a week, did

you receive that in a round sum or were there de-

ductions for withholding and social security?

A. Yes. [540]

Q. The $50 which you received from Herman

Hoffman, did you get that in round figures or were

there deductions from that ?

A. No deductions.

Q. Now who told you what your duties were or

who gave you your duties which you were to per-

form in addition to your duties for the Guarantee

Finance Company in order to earn the $15 a week

extra? A. Who told me?

Q. Yes, who assigned you the extra duties?
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A. Well, no one in particular. I did work for

everyone.

Q. I show you Government's Exhibit 33 which is

entitled " Colby Collection Agency, Agents' Special

Account" and call your attention to a page headed
1

'March 6" and ask you if you have ever seen that

page before? A. Yes.

Q. Is any of that page in your handwriting ?

A. It is.

Q. Is the first column in your handwriting?

A. Not all of it.

Q. Just point out what names in the first column

are not in your handwriting?

A. Well, Aaron isn't in mine—that is the bottom

name and Curtis and Roy.

Mr. Bierne: May I approach the witness, your

Honor? [541]

The Court: Yes.

Q. (By Miss Martin) : Other than that each

name in the first column is in your handwriting?

A. Yes, in the first column.

Q. Did you put in the figures in the second col-

umn?
A. No, only the total. I put in that total.

Q. The $1,812 ? A. That is right.

Q. Did you write the names in the third column?

A. Some of them are mine.

Q. Will you point out the names that are not in

your handwriting?

A. Well, Irving isn't and there is a "C" and

" Jules" and "Jack."
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Q. Now, did you make any of those other marks,

the little check marks on the sheet in the fourth

column ? A. No.

Q. How did you happen to prepare this sheet,

if you remember?

A. Well, I was told to copy the one that—well,

previous to that, I guess.

Q. And did you do that? A. That is right.

Q. And then what did you do with the sheet?

A. I just left it on the desk. [542]

Q. And someone else filled in the figures, is that

correct? A. As far as I know.

Q. Do you know who filled in the figures ?

A. Well, I don't think I saw him fill them in, no.

Q. Looking now at the first column, the name

"Frankie" in your handwriting. A. Yes.

Q. Who is Frankie, if you know ?

A. Well, I know now but I didn't know when I

made these out.

Q. After you had worked there a while did you

learn who Frankie was? A. Yes, sir.

Q. And who was Frankie?

A. Frankie Stein.

Q. And what did he do there?

A. Well, I didn't see him do anything.

Q. Did you learn what his duties were?

A. I learned that he was a clerk.

Q. And the next name in the column, "Don."

Do you know who Don was?

A. Don Himebaugh.

Q. The defendant in this action?
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A. That is right. [543]

Q. Do you know what his duties were?

A. No, I don't.

Q. After you were there for a while did you

learn what Don Himebaugh did ?

A. He was a bookmaker as far as I know.

Mr. Robinson: Your Honor, the form of these

questions keeps asking in my opinion, for hearsay

—

"did you learn' ' and so forth. Unless she is a little

more specific as to what she saw I think I will object

to it.

The Court : There is no question pending at this

time, Mr. Robinson. Put your next question.

Q. (By Miss Martin) : Looking at the third

name, "Louie B." Who was "Louie B."?

A. Louie Blum.

Q. The defendant in this action? A. Yes.

Q. Did you see him around the offices where you

worked? A. Yes, I saw him around.

Q. Do you know what he did there?

A. No.

Q. Do you know whether or not he ever com-

puted any tickets? A. No.

Q. I am not asking you now what you knew at

the time you made out this statement; I am asking

what you saw or knew. [544]

A. I didn't see any of these people working.

The Court : And by "these people" whom do you

mean?

The Witness: This list that is on the left-hand

side that I made out.



786 Marvin Kobey et al. vs.

(Testimony of Maurine Jaynes Welsh.)

The Court : And that document is what ?

Miss Martin: In her handwriting.

The Court : And is an exhibit.

Miss Martin: 33 in evidence.

Q. (By Miss Martin) : Referring to the next

name on the page of March 6th, Eli. Who is Eli?

A. Well, there were three Elis there.

Q. Who were they?

A. Eli Cannon and Gardner and Saunders.

Q. The next name is Steve. Who is Steve ?

A. Steve Welch.

Q. The next name is Jen. Who was Jen?

A. I didn't know her.

Q. Do you know who Jen is now?

A. Yes, I do now.

Q. Who? A. Brewer.

Q. The name Alice. Who was Alice?

A. Alice Melvin.

Q. Do you know what she did there?

A. No. So far as I know she was a clerk.

Q. The name "Pat," the next name down. Do

you know who [545] Pat was ?

A. Yes. Pat Rusk.

Q. What did he do?

A. It is a she. She was a clerk.

Q. Clerk? A. Clerk.

Q. Phone clerk, you mean? A. Yes.

Q. Eddie G. Who was Eddie G. ?

A. Eddie? I don't know.

Q. Marjorie. Who was Marjorie?

A. Marjorie Burns.
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Q. One of the defendants in this action?

A. Yes.

Q. Do you know what she did there?

A. She was a clerk.

Q. Phone clerk? A. Clerk.

Q. Morrie ? Who was Morrie ?

A. Morrie Fellman.

Q. Sid C? Who was that?

A. Sid Katsen.

Q. The next name is Sid S. Who was that?

A. Sternberg.

Q. The next name is Bill. Who was that? [546]

A. I am not sure.

Q. Did you know a Bill?

A. I knew a Bill.

Q. What Bill was that?

A. I knew Bill Schwartz.

Q. The defendant in this action? A. Yes.

Q. Dave. The next name is Dave. Do you

know Dave?

A. Yes. There was—I think there were two or

three Daves.

Q. Who were they?

A. Droverman and Dave Chapin—only two, I

guess, that I remember.

Q. The next is Louie G. Who is that?

A. Louie Goldberg.

Q. Irvin. Who was that? A. Sternberg.

Q. Irvin Sternberg. The next name is Joe Weiss.

A. That was Joe Weiss.

Q. The defendant in this action? A. Yes.
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Q. George K. Who was that?

A. George K.

Q. The witness who testified earlier?

A. (No answer.) [547]

Q. Did you see him on the witness stand here

this afternoon? A. Yes, George K.

Q. Jerry. Who was Jerry?

A. I don't know Jerry.

Q. Matt ( ?) ? Do you know who Matt was?

A. No.

Q. Chick. Who was Chick?

A. That is me.

Q. And do you know who Aaron was ?

A. Aaron Freid.

Q. Now will you turn to the next page marked

March 13. Is any of the writing on that page in

your handwriting?

A. All in the left-hand column but the bottom

three names.

Q. Did you write the figures in the second col-

umn ? A. No.

Q. Did you write the names in the third column?

A. Yes, they are all mine.

Q. Do you know what the names in the third

column represent? A. They were the agents.

Q. And what does the information on that page

show?

Mr. Robinson: Just a minute.

Mr. Bierne: Just a moment.

Mr. Robinson: That is calling for a conclusion

of the [548] witness.
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The Court: Sustained in that form.

Q. (By Miss Martin) : Do you know Mildred

Velan? A. Yes.

Q. One of the defendants in this action?

A. That is right.

Q. What did she do down there?

A. Clerk—phone clerk.

Q. I show you Government's Exhibit 31 in evi-

dence entitled "Kobey Collection Agency, Payroll/ 7

and call your attention to a page headed March 13

and ask you if anything in that page is in your

handwriting ?

A. The left column—those names with the ex-

ception of the bottom name.

Q. The names Frankie, Sid S., Mildred, Paul,

Louie B., Louie S., Joe R., Jimmie K. are in your

handwriting? A. That is right.

Q. How did you happen to prepare that page?

A. I was told to copy it from the previous page.

Q. Do you know what it is?

A. It is a payroll.

Q. A payroll for employees of the Kobey Col-

lection Service? A. That I wouldn't know.

Q. Did you fill in any of the figures under the

columns? [549] A. No.

Q. Entitled "Total"? A. (No answer.)

Q. Did you fill in any of the figures there?

A. No.

Q. Underneath? A. No.

Q. Or deductions ?
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A. No, none of those figures are mine. Only the

headings.

Q. Will you look at the next page entitled March

20 and tell us if you wrote out the names in the

left-hand column on that page?

A. Yes, they are in my writing.

Q. Are any of the figures on that page in your

handwriting ?

A. In the column marked "Total" all with the

exception of Jimmie K. and then the total figure

isn't in my writing.

Q. Are there any other figures on that page in

your handwriting? A. No, there are not.

Q. The figures which you wrote in the column

"total," for instance of "Frankie," it says "$100."

What is that, do you know? A. No.

Q. Did you prepare an income tax return for

1948? [550] A. I did.

Q. For the income which you received at $35 a

week from the Guarantee Finance Company did

you receive a withholding slip ? A. I did.

Q. Did you receive any withholding slip for the

additional salary of $15 a week?

A. No, I didn't.

Q. Did you report on your income tax return for

1948 the salary which you received from the Guar-

antee Finance Company on which you received a

withholding slip ? A. I did.

Q. Did you report the income which you re-

ceived, the additional $15 per week, from Herman's

book? A. I did.
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Q. How much did you report as salary you re-

ceived for the additional $15 a week off of Herman's
book? A. I think $975.

Q. How did you figure that out?

A. I estimated it.

Miss Martin : That is all.

The Court : Any cross-examination, Mr. Beirne ?

Mr. Beirne: If your Honor please.

The Court : You may proceed. [551]

Cross-Examination

By Mr. Beirne

:

Q. In other words, Mrs. Welsh, so far as your

income tax return for 1948 is concerned, you re-

ported all of the income that you received, both the

income of $35 a week and the additional $15?

A. That is right.

Q. Is that correct? A. Yes.

Q. Now, with reference to these sheets that Miss

Martin has shown you in Exhibits 31 and 33, and of

which you have identified a portion as being in

your handwriting, you assisted Mr. Handley, did

you not, in some of that work, some of the book-

keeping work? Is that how you happened to make

those pages? A. That is right.

Q. And Mr. Handley was the auditor, was he ?

A. Yes.

Q. Now, you said on one of those sheets that you

identified there was a " Chick," is that right?

A. That is right.

Q. And is Chick a nickname that you had?
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A. Well, since I was 7 years old. I didn't assume

it just because I went to work there.

Q. I was just going to ask whether or not that

was a [552] code name? A. No.

Q. That was adopted for use in the organiza-

tion? A. It was not.

Q. In other words you have been called
" Chick"

since you were 7 years old ? A. That is right.

Q. All right. Now, did any of these four de-

fendants, Mr. Cobert, Mr. Kobey, or either of the

two Koguses ever ask you to file a false or fraudu-

lent income tax return? A. They did not.

Q. Or ever ask you to falsify any record in con-

nection with income taxes ? A. No, sir.

Q. Did they ever ask you to attempt to evade or

defeat any income tax ? A. They did not.

Mr. Beirne: That is all I have, your Honor.

The Court: Mr. Robinson?

Mr. Robinson: Just a moment, if your Honor

please.

Cross-Examination

By Mr. Robinson

:

Q. Mrs. Welsh, you started in March of '48.

When did you terminate your employment ?

A. February of '49, when we went to trial.

Q. Let me ask you this. Did you work steadily

from [553] March of 1948 through to the end of

the year? A. Yes.

Q. Now, what were your duties, actually?

A. Well, I took payments. I had to figure the

i
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interest on the money that was loaned on different

mortgages. I had to contact all the delinquent ac-

counts ; the new accounts that came in. I had to take

their statement for credit and I did all the banking

and took care of the payroll, what little there was.

Q. In other words, your duties had primarily,

if not wholly, to do with the collection or loan de-

partment of the finance company? A. Yes.

Q. Is that right? A. That is right. [554]

Q. When you say that you made out different

parts of this book, Exhibit 33, and Exhibit 31 in

evidence, was that one of your regular duties?

A. No. That happened when I was there the

first two weeks, and I didn't know too much about

the finance business, so to earn what I was getting,

why, I did a lot of lots and ends of jobs around

there.

Q. Outside of those couple of times, you never

had anything to do with the books, did you?

A. Not too much.

Q. You worked in the daytime, did you not ?

A. That's right.

Q. You never worked at night?

A. No, sir.

Q. You never had anything to do with phone

clerks or anything like that, did you? I mean, you

didn't work in that part of the business?

A. No.

Q. As a matter of fact, you never actually saw

anybody working as a phone clerk, did you?

A. No.

Q. When you say that you know that somebody
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was working there, you mean that you had heard it

or gathered it?

A. Well, I went to trial for 11 weeks, and I

learned a lot of this when I went to trial. [555]

Q. But you yourself didn't see any of these

things? A. No, I didn't see it.

Q. So when you say Bill is somebody, you don't

know for sure whether it is that particular Bill ? It

could have been a different Bill? There are a lot of

Bills. A. It could have been.

Q. There could have been more than one Margie,

as far as you know? A. As far as I know.

Q. So when you said Margie was Marjorie

Burns, you were guessing, is that right?

The Court : What is your answer ?

The Witness: I don't know how to answer it.

Mr. Robinson: Pardon?

The Court: The witness says she doesn't know

how to answer your question. Perhaps you can put

it some other way.

Mr. Robinson: I will withdraw the question.

Q. Let's put it this way. When Miss Martin

asked you who was Margie, I believe you said Mar-

jorie Burns. You were merely giving an answer

from the best information that you had? You don't

know that that Margie that you wrote there was to

indicate Marjorie Burns, do you? A. No.

Q. I believe you said you filed an income tax

return for $975 for the year 1948, is that about

right? [556]

A. Well, no, that was from Herman.
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Q. For Herman ?

A. You see, I have income property and then I
had that salary, I had the finance salary, so I had
to report everything, but that $975 was just the
part I got from Herman.

Q. You received $15 a week from Herman, did
you not?

A. For a while, and then it was raised to $25.

Q. And that continued during the whole year,

did it?

A. Yes. Well, from March. I went to work
there in March.

Q. Are you a bookkeeper by occupation?

A. No.

Q. Have you had experience along that line?

A. Well, mostly payroll.

Q. You have had experience with payrolls be-

fore ? A. Yes.

Q. Where did you have it before that?

A. I was at Max Factor's for 12 years.

Q. In the payroll department? A. Yes.

Q. That is, payrolls and withholding, and so

forth, are rather familiar terms to you, aren't they?

A. Very familiar.

Q. You understand all the operations of those

things, at least as far as a lay person can ? [557]

A. I do.

Mr. Robinson : I have no further questions, your

Honor.

Mr. Foye: No questions, your Honor.

The Court: Mr. Fischer?
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Mr. Fischer: I have no questions, your Honor.

Mr. Beirne: Your Honor, I am afraid I am
demonstrating my lack of knowledge of bookkeep-

ing. May I inquire further of the witness?

The Court : You may.

Recross-Examination

By Mr. Beirne:

Q. Mrs. Welsh, directing your attention to Ex-

hibit 33 and the pages therein to which your at-

tention was directed by Miss Martin, and partic-

ularly the third column on those pages with certain

names listed thereon, in that third column do you

recognize those names as any persons whom you

knew? For example, let's take AA. Did you know

who AA was ?

A. No, I don't remember right now who he was.

Q. You didn't know him personally?

Let me withdraw the question and ask you, what

did this column on that page, the column beginning

with Irving, contain, so far as you knew ?

A. The bookmakers.

Q. The so-called agents, is that right? [558]

A. The agents.

Q. Did you have anything in your possession

while you were in the employ of the company which

identified those agents? In other words, did you

have any sheets or any books of any kind?

A. I kept a book, yes, with these agents' names.

Q. In that book were the agents' addresses kept,

also?
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A. The addresses and telephone numbers.

Q. Were those names changed from time to

time? Were the addresses changed?

A. Yes, as they moved or if they left, I was
told to scratch them out and to give the name to

someone else, the code name.

Mr. Beirne: May I have Exhibit 48, please?

Q. Drawing your attention to a photostat of

Government's Exhibit 48, I will ask you whether

or not that first page indicates the record which

you kept or made up of the agents and the agents'

addresses, or a document similar to that.

A. I kept one like this, and then as they were

changed, they would be handed to me and then I

would in turn make a new sheet and put them in

my book, and then I don't know where those other

sheets went to, the old ones.

Q. In other words, as the addresses were changed

or [559] as agents were changed, you changed your

book, is that correct, accordingly?

A. That's right.

Q. But you did have in your possession when

you were working for the company a list of the

agents' names and the agents' addresses and where

they could be reached, is that right?

A. That is correct.

Q. And you endeavored, did you, to keep that

up to date? A. I did.

Q. In other words, the changes were made, were

they not, Mrs Welsh, on these sheets which I have
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shown you, and then they were transferred to your

book for a complete record, is that correct?

A. Yes.

Mr. Beirne: That's all I have, your Honor.

The Court: The sheets are what exhibit?

Mr. Beirne: The sheets I am referring to are

the sheets in Exhibit 48, your Honor. Thank you,

your Honor.

The Court: Any cross-examination, Mr. Robin-

son?

Mr. Robinson : No, your Honor.

Mr. Fischer: None, your Honor.

The Court : Mr. Foye ?

Mr. Foye: No questions. [560]

Miss Martin: Redirect, your Honor.

Redirect Examination

By Miss Martin:

Q. The book to which you refer, to which you

say you transferred the information from Govern-

ment's Exhibit 48, where is that book now?

A. The Corporation Commission took it.

Q. I show you Exhibit No. 50 for identification,

No. 53 for identification, No. 52 for identification,

No. 49, and No. 51 for identification. Will you

please look at those books and tell me if any one of

them is the black book to which you have referred,

to which you said you transferred the names and

addresses ?

A. It was a small one like that, but that isn't it.

Q. Will you speak out loudly?

A. It was a small book like that one, but that

isn't it.
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Miss Martin : The witness is referring to Exhibit

No. 49 for identification.

Q. Do you find the book you speak of among
these? A. No, it isn't there. [561]

Q. At the offices where you worked on East

Florence did you ever at any time see people around

there who came in and were not working but were

just visiting and talking, but who may have worked

there ?

A. Well, I saw several people in there—in and

out.

Q. You identified Marjorie a while ago as Mar-

jorie Burns, the defendant in this action. That is

the one with the blond hair here in the court room ?

A. Yes.

Q. Did you ever see her around the office?

A. Yes.

Q. Many times? A. Yes.

Q. And you knew her as Marjorie Burns?

A. Yes, sir.

Q. Did you ever see Mildred Velan around the

office during the daytime? I don't think so.

Q. Did you ever see Mr. Schwartz around there

during the daytime ? A. Yes.

Q. You did? A. Yes.

Q. And Mr. Himebaugh ?

A. He was in and out. [562]

Q. Do you know any other Marjorie other than

Marjorie Burns now in the court room?

A. No.
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Q. Do you know any other Marjorie?

A. No.

Miss Martin : That is all.

Recross-Examination

By Mr. Robinson:

Q. Mrs. Welsh, what was the date in March that

you began working there ? A.I think the 3rd.

Q. 3rd day of March? A. I think it was.

Q. And these records that you have testified

about today that you filled in, they were dated

March 6, is that right? A. Yes.

Q. About three days after you started working

there ? A. Yes.

Q. And at that time you did not know all the

employees that worked there, did you?

A. No, I didn't.

Q. And when you say that you did not know

anybody else by the name of Marjorie you didn't

mean that nobody else worked there by the name of

Marjorie, did you?

A. Well, I don't even remember knowing a

Marjorie other [563] than Marjorie Burns.

Q. But that doesn't mean that nobody else by

that name worked there at that time, does it ?

A. No.

Mr. Binns: Object to that as argumentative.

Mr. Robinson: I will rephrase it, your Honor.

Q. (By Mr. Robinson) : You did not know all

of the employees that worked there at that time,

did you? A. No.

Mr. Robinson : That is all.
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JEROME H. KOCH
called as a witness by the plaintiff, being first sworn,

was examined and testified as follows

:

The Clerk: State your full name.

The Witness : Jerome H. Koch.

Direct Examination

By Mr. Binns

:

Q. Where do you live, Mr. Koch ?

A. 7263 Parmdale Avenue, North Hollywood.

Q. How long have you lived in this city? [564]

A. About 12 years.

Q. Are you acquainted with Marvin Kobey,

Albert Kogus and Harry Kogus and Philip Cobert ?

A. Yes, sir.

Q. Did you ever work for them? A. Yes.

Q. You will have to keep your voice up.

A. Yes, sir.

Q. When did you work for them?

A. Well, to my best recollection it was a short

period toward the end of 1947 and possibly another

very short period in the beginning of 1948.

Q. What did you do?

A. I was a night checker.

Q. What is a night checker? What does he do?

A. Well, he merely checks the mathematics on

the—well, those cards that have been described here

as markers.

Q. And how much were you paid?

A. I don't recall exactly what it was. It was

somewhere in the neighborhood of — probably

around $40 a week or thereabouts.
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Q. Did you receive a W-2 form at the end of

the year 1948 for the wages that you had received?

A. No.

Q. You know what a W-2 form is? [565]

A. Yes.

Q. Did you pay any income tax on the wages

you received from these four men? A. No.

Q. Why?
A. Well, for one thing I didn't know exactly

how much I had earned. I didn't keep any record of

it. I had never been in the habit of keeping a record

of my earnings because I always got W-2 forms at

the end of the year.

Q. Did you have a conversation with any of the

partners concerning that?

A. Not that I could recall.

Mr. Binns: No further questions.

The Court: Any cross examination, gentlemen?

Mr. Beirne: Yes, your Honor.

Cross-Examination

By Mr. Beirne:

Q. Mr. Koch, you worked in the latter part of

1947 and the early part of 1948?

A. To the best of my recollection.

Q. And you say "night checker." You were a

night checker in the bookmaking business, is that

correct ?

A. Well, at the establishment they provided for

us.

Q. In other words, you were checking the bet-
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ting markers to see whether they were [566]
correct ?

A. Just checked the mathematics on them.

Q. And your salary was $40 a week?
A. I can't say exactly.

Q. Approximately that?

A. Approximately somewhere in that neighbor-

hood.

Q. And how was that paid to you?

A. In cash.

Q. And by whom?
A. It was paid to me through an agent.

Q. And who was the agent who paid you?

A. Hank.

Q. Pardon me? A. Hank.

Q. Did anybody else pay you at any time other

than Hank ?

A. Well, I must have received it at other times

through somebody else but I cannot say exactly who
it was.

Q. You don't recall who it was?

A. No, I don't because I didn't get it directly

from Hank every time.

Q. It was paid either by Hank or by somebody

else, is that right ? A. That is right.

Q. And did you report the income you received

through Hank or this other person ? [567]

A. No.

Q. In 1947 did you report it in your 1948 in-

come tax? A. No.

Q. Eeturn? A. No,
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Q. And the money which you received in 1948

did you report that in your 1949 return ?

A. No.

Q. Did you make any return in either of those

years ? A. Yes.

Q. If you didn't report either of them—you

didn't report either of those amounts of money that

you received, is that right? A. That is right.

Q. Have you any idea how much you made

through this work in 1948?

A. Somewhere in the neighborhood of—probably

between five and six hundred dollars.

Q. And in 1947? A. That is total.

Q. That is total? A. Yes.

Q. And when you made your return in 1949

you knew, did you not, that you had worked in 1948

for these people?

A. No, I don't know whether I recalled it at

the end of that year or not, that I had worked in

1948 for them or not. [568] I don't know whether

I did it at the end of that year because it was right

at the very end of one year and the first of the

other.

Q. Let me see. How long did you work in 1948 ?

A. I don't know. Not very many weeks all to-

gether.

Q. Well, what is your best recollection?

A. Probably somewhere — maybe six to eight

weeks.

Q. And you knew that you were receiving $40 a

week, did you not, during that time?
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A. Well, I knew I was receiving some income. I

don't know what it was.

Q. And at the end of 1948 when you were mak-
ing up your income tax return, didn't it come to

your mind at that time that you had received that

amount of money in 1948 for your services as a
night checker?

A. Well, I wasn't sure that I had received it in

1948. I knew that I had received some in 1947 at

least.

Q. And you weren't sure whether you had re-

ceived it in 1948 or 1947, is that right?

A. That is right.

Q. When you made out your income tax return

in 1948 for 1947 did you have in mind the amount
of money which you had received from your work
as a night checker?

A. I did not know how much I had received. I

knew that I had received some amount—some small

amount but I didn't [569] know how much it was.

Q. You knew in 1948 when you filed your in-

come tax return that you had received money from

the organization for your work, is that right?

A. That is right.

Q. And you didn't report it? A. I didn't.

Mr. Beirne : That is all I have.

The Court : Any questions, Mr. Robinson ?

Mr. Robinson: I believe so, your Honor. Just

one second.
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Cross-Examination

By Mr. Robinson

:

Q. Mr. Koch, have you spoken to the investi-

gators about your tax situation?

A. What do you mean ? In what way ?

Q. Well, I mean did you have a conversation

with them?

A. They called me up there in connection with

this thing.

Q. They asked you about not filing your income

tax return? A. Yes.

Q. Have you been indicted ? A. I have not.

Q. Well, did they ask you to testify in this case ?

A. Yes. They subpoenaed me.

Q. And did they tell you that if you [570]

testified that you probably wouldn't be indicted?

A. They certainly did not. [571]

* * *

September 6, 1951, 1 :30 P.M.

* * *

B. E. BURCHFIEL
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows:

* * *

Direct Examination

By Mr. Binns

:

Q. Where do you live, Mr. Burchfiel ?

A. I live in Long Beach, California.
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Q. How long have you lived there ?

A. Approximately 10 years.

Q. Where are you employed ?

A. With the Division of Corporations of the

State of California.

Q. How long have you been so employed? [575]

A. Approximately 15 years.

Q. What is your job?

A. I have the title of Chief Investigator for the

Division of Corporations.

Q. Did you visit the premises at 1740 East Flor-

ence Avenue in this county on January 27 of 1949 ?

A. I think the address is 1747 and 49 East Flor-

ence, yes.

Q. Did you on that occasion make a seizure of

certain books and records ?

A. We took possession of certain books and

records at those premises, yes.

Q. Did you find among those books and records

any black book which gave the names and addresses

of the various agents working from that address?

A. I didn't find any black book containing such

a record, no, sir.

Q. I show you Government's Exhibit 49 for

identification and ask you if you found any book

similar to 49 which contained the names and ad-

dresses of bookie agents.

A. I did not find any black book similar to

Exhibit 49 which contained names and addresses of

agents of the Guarantee Finance Company.
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Q. Did you find any list at all that contained

names and addresses of agents ? [576]

A. Yes.

Q. Can you describe them ?

A. We found two records consisting of pages of

paper about legal size, on which there were names

and addresses and phone numbers with code names

of agents of Guarantee Finance Company.

Q. I show you Government's Exhibit 48 in evi-

dence and ask you are those the pages wThich you

have been describing?

A. Yes, those are the lists I have just referred

to.

Mr. Binns : You may cross examine.

Mr. Beirne: If your Honor please, at this time

may we move to strike the testimony of this witness

relative to the black book which he says he did not

find on the ground that it is incompetent, irrelevant

and immaterial and at an attempt to impeach the

government's own witnesses.

Mr. Binns: Your Honor, I believe we are in a

position that we can offer evidence to offset any-

thing that is said by a witness. We are not directly

impeaching a witness. We are showing that either
j

the witness was mistaken or the witness did not

know the facts. We set up no impeaching question

on the witnesses when they were on the stand.

Mr. Beirne: If the court please, the evidence

clearly, if believed, is impeaching testimony of both

Mr. Handley and Mr. Welsh, who testified yester-

day, with respect to the two black books. [577]
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The Court : The motion will be denied.

Cross examine.

Cross-Examination

By Mr. Beirne

:

Q. Mr. Burchfiel, who was the head of your

department in January, 1949?

A. The Commissioner of Corporations was Mr.

Edmund M. Doherty.

Q. And under him was there a Mr. Pierce?

A. Mr. Pierce wTas his assistant commissioner

under the commissioner.

Q. And when you went to the premises at 1747

and 1749 East Florence there were present, were

there not, people other than yourself?

A. Yes.

Q. There were present, were there not, Mr.

Pierce and was Mr. Metzler present?

A. He was.

Q. How many people were down there at that

time? A. From our office there were 11.

Q. 11 people and the 11 people went through

the two offices, did they not? A. They did.

Q. And you didn't personally collect all of the

material or documents or books and records from

those two offices, did you?

A. I assisted in collecting all of it. [579]

Q. I asked you whether you personally collected

them. Did you or not?

A. I don't know whether I could answer that

question by saying I personally collected them. T
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was present and observed all the material which

was collected and removed from the premises.

Q. Were you present at the time each book and

record was found in those premises? A. No.

Q. Was there any inventory made of those books

and records ? A. There was not.

Q. At that time?

A. At what time are you referring to ?

Q. At the time of the raid, as we call it.

A. Well, during the day there was a sort of an

oral inventory made, yes.

Q. Was there any written inventory ever taken

of those documents? A. There was not.

Q. And those documents were later placed, were

they not, in two large cartons or was it one?

A. I think it was five all told.

Q. Five large cartons. How big were the car-

tons?

A. Well, they were—as I recall there were two

large [580] cardboard cartons, one of which was

approximately the size of a file cabinet. The other

was somewhat smaller and another cardboard car-

ton which sat in the top of one of those and then

two large expanding envelopes which also were con-

tained in the books. I think there were five differ-

ent containers which were later sealed into two

packages.

Q. How many black books were there in the

books and records and documents that were seized

upon that day? A. There were several.

Q. How many?
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A. I couldn't give you the exact number. My
estimate would be somewhere around four or five.

Q. Just an estimate, is it?

A. That is my recollection of what happened
two and a half years ago.

Q. Yes. And now those books and records when
they were put in those boxes, they subsequently

were taken by Mr. Robinson, were they not, and

brought to San Francisco?

A. They were delivered by myself to Mr. Robin-

son.

Q. And delivered by Mr. Robinson to—delivered

by you to Mr. Robinson, is that correct ?

A. That is right.

Q. You were informed then that those books and

records in those cartons were sent to San Fran-

cisco ?

A. I have no knowledge. I have heard about it

but it [581] is hearsay.

Q. It is hearsay. You heard your colleagues

testify to that, didn't you, in the criminal case in

the state court?

Mr. Binns: Object to that, your Honor.

Mr. Beirne : I will withdraw it.

Q. (By Mr. Beirne): You didn't follow the

books and records that were taken on that day, on

January 27, 1949, from the time they were taken

until the time that they have appeared in court

here, have you? A. I have not.

Q. You have no knowledge, no personal knowl-

edge as to what was done with those books and rec-
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ords after they left the offices at 1747 and 1749 East

Florence on January 27, 1949 ?

A. Only for very short periods of time during

that time.

Q. Yes. You don't know, do you, whether or not

any books or records or documents of any kind were

taken and kept in San Francisco by anybody out

of the books and records which were taken?

A. I do not know whether all of the records

which were delivered by me to Mr. Robinson were

returned, no.

Q. Did you give a receipt to anybody for all of

the books and records which were taken on January

27,1949? A. I did not.

Mr. Beirne: That is all I have, your Honor.

The Court: Mr. Robinson? [582]

Mr. Robinson: Just a question or two.

Cross-Examination

By Mr. Robinson:

Q. Mr. Burchfiel, when you say you delivered

these records to Mr. Robinson, who did you have

in mind? Who is Mr. Robinson and what was his

title?

A. At that time he was the chief investigator

for the crime commission for the State of Califor-

nia. I believe he is an Assistant Attorney General

at the present time.

Q. Now you say that for short periods of time,

from January 29 on, you knew the whereabouts of

these books? A. Of some of the books, yes.
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Q. And you know for instance that some of the

books were at one time during the early part of

1949 here with Mr. Goodykoontz, don't you?
A. Yes.

Q. And do you remember about when that was?
A. No. It could be an extreme guess. I saw

some of the books at various times in several

places, one of which was in Mr. Goodykoontz 's

office.

Q. Now, do you remember at this time what
Mr. Goodykoontz 's position was at that time?

The Court: Can't that be covered by stipula-

tion?

Mr. Binns: We will stipulate, your Honor, that

he was [583] a special agent.

The Court: Please rise so we can hear you,

Mr. Binns.

Mr. Binns: We stipulate that he was a special

agent, your Honor, in the intelligence unit of the

Treasury Department.

The Court: Do you accept the stipulation, gen-

tlemen ?

Mr. Beirne: Yes.

Mr. Foye: Yes.

Mr. Robinson: I have no further questions.

The Court: Any further questions on cross-

examination ?

Mr. Fischer: May I ask one question?

The Court: You may.
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Cross-Examination

By Mr. Fischer:

Q. Mr. Burchfiel, do you recall when it was you

saw the books in Mr. Goodykoontz's office?

A. No, I do not. It was—it would be an ex-

treme guess on my part. [584]

Q. What is your best guess ?

A. My best guess is it was after the trial in the

Superior Court and after the decision there that I

saw them.

Mr. Fischer: Thank you.

Cross-Examination

By Mr. Foye:

Q. Mr. Burchfiel, on January 27, 1949, what

authority did you have to seize these books and

records ?

A. Authority under the Corporate Securities

Act of the State of California, which gives the

Corporation Commissioner the right to take posses-

sion of books and records of licensees under that

Act.

Mr. Foye: Thank you.

The Court: Any redirect examination?

Mr. Binns : No redirect, your Honor.

The Court: You may step down, Mr. Burchfiel.

Mr. Beirne: May I ask one question, your

Honor?

The Court: Yes.
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Cross-Examination

By Mr. Beirne:

Q. In response to the inquiry by Mr. Foye, you

stated that you took the books and records under

authority of

A. Of the Corporate Securities Act. [585]

Q. The Corporate Securities Act?

A. Yes.

Q. Under the Corporate Securities Act, how-

ever, no provisions was made, was there, for your

turning those books and records over to the Crime

Commission or to Warren Olney or anybody else?

A. There is no such provision in the Act, no, sir.

Mr. Beirne: That's all.

Mr. Fischer : May I ask a question, your Honor ?

The Court: Yes.

Cross-Examination

By Mr. Fischer:

Q. Were you ever in Mr. Goodykoontz's office

prior to the date you saw those books and records

there ?

A. I have been in his office many times. I have

known Mr. Goodykoontz for probably 15 years.

Q. Did you see the books and records there at

any time prior to that date ?

A. I am satisfied that I only saw the books and

records there on one occasion and it was some time

after the trial in the Superior Court.

Q. When was the trial in the Superior Court?
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A. That is a matter of record. I was present

and testified, but I imagine it was probably a year

ago that the [586] trial was concluded.

Mr. Fischer: Thank you. That's all.

Mr. Binns : No questions, your Honor.

The Court: You may step down, Mr. Burchfiel.

(Witness excused.)

Miss Martin: Mr. Cotsen.

SIDNEY O. COTSEN
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows:

*• # *

Direct Examination

By Miss Martin:

Q. Mr. Cotsen, did you ever work for the de-

fendants, Mr. Kobey, the two Koguses, and Phil

Cobert? A. Yes, I did.

Q. When did you first start to work with them?

A. The middle of '47, 1947.

Q. What were your duties?

A. I was a phone clerk. [587]

Q. Where did you work ?

A. Various places.

Q. Were you a phone clerk taking calls from

bookies for gambling operations? A. Yes.

Q. What salary did you receive when you first

started there in 1947? A. $100 per week.

Q. Were there withholding and social security
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deductions made from your salary when you first

started there 1 A. In 1947, yes.

Q. Was there ever any change in the method by

which you got your salary?

A. My best recollection, after the first week in

1948.

Q. And what change occurred?

A. I was paid in an envelope cash in various

places.

Q. Who paid you that cash, if you know?
A. Several people.

Q. Can you name them?

A. Well, I just know them by the first names.

Q. Give us those names, please.

A. Well, one was Louis Blum.

Q. Do you know of any others?

A. The night checkers, and I don't remember

their [588] names now.

Q. Was there withholding or social security de-

ducted from that salary after the first week in

1948 which you received in the envelope ?

A. No, there wasn't.

Q. You received that in round figures, sums?

A. In cash.

Q. Do you know the code name of any of the

agents from whom you received your salary?

A. Eastern.

Q. He was one from whom you got it?

A. I was on his book, yes.

Q. What is his true name, if you know?

A. I know it now. I didn't know it then. I only
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knew him as Eastern and Larry. I know him now
as Larry Jorgenson.

Q. How long did you continue to work there

in 1948?

A. It was towards the end of 1948 some time.

I don't remember now.

Miss Martin: Your Honor, I should like to read

to the jury from Exhibit 31 entitled Colby Collec-

tion Agency Payrolls, from the page bearing the

date January 3, the second line, Sid C. to Eastern,

under the column headed Total, $115; under the

column headed Net, $97.40; under the column en-

titled Deductions, $17.60; under the column entitled

O.A.B., $1.15 ; [589] under the column entiled ILL,

$1.15 ; and under the column entitled W.H., $15.30.

I should like to call to the attention of the jury

that on the page dated January 10 and on the fol-

lowing pages in the exhibit there appears no nota-

tion relating to Sid C.

Mr. Beirne : That is a matter, if the court please,

for the jury to determine, whether or not there is

anything on that exhiibt or there isn't, if the court

please.

The Court: The exhibit speaks for itself,

doesn't it?

Miss Martin: Yes, your Honor, it does.

Now, I should like to read from Exhibit 33, en-

titled Colby Collection Agency, Agents Special Ac-

counts, from a page dated January 10, the next to

the last name in the list reads Sid C, and in the

first column $115 ; and in the next column the word

Eastern.
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On the next page, dated January 17, near the

bottom of the column, the words Sid C, the next

column, $110; and the next column the name East-

ern.

Then I should like to read to the jury from Ex-

hibit 14, the fifth sheet, entitled Employer's Report

on Taxable Wage Paid to Each Employee During

the Quarter, March 31, 1948, and the third name on

that list, Sidney Cotsen; under the column headed

taxable wages paid to employee during quarter,

the sum $115. [590]

Mr. Beirne: May I cross-examine, your Honor?

The Court: You may.

Cross-Examination

By Mr. Beirne:

Q. Mr. Cotsen, you worked for these four gen-

tlemen, Mr. Cobert and the two Koguses and Mr.

Kobey ? A. Yes.

Q. I think you testified it was 1947 and 1948?

A. Yes, sir.

Q. Is that correct? A. Yes.

Q. And did any of these men ever ask you to

file a false or fraudulent income tax return ?

A. No, they didn't, sir.

Q. Did any of them ever ask you to attempt to

evade or defeat the income tax or a tax of any

kind? A. No, sir.

Q. Mr. Cotsen, do you recall having been down

to Mr. Sackman's office?

A. Yes, I believe it was sometime in '48, if I

remember correctly.
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Q. In the early part of 1949?

A. I don't remember the exact time.

The Court: Will you talk a little louder?

The Witness: Yes, sir. It was sometime in

1949. [591]

Q. (By Mr. Beirne) : And had you been con-

tacted by A. Yes, they

Q. By these defendants?

A. Yes. The four defendants called me, I be-

lieve, at home and told me to go to see Mr. Sackett.

When I went up to see Mr. Sackett he told me
that I had better file my income tax.

Q. And when you were there in Mr. Sackman's

office, at that time did you see any other clerks

there who had worked for the four men?

A. That I do not recall. All I recall is Mr.

Sackett and I believe his secretary. There was

some other lady there.

Mr. Beirne : That is all I have.

The Court: Mr. Robinson, have you any ques-

tions ?

Mr. Robinson: Just a couple, your Honor.

Cross-Examination

By Mr. Robinson:

Q. Mr. Cotsen, did I understand you correctly

when you testified that your salary was $100 a week ?

A. No, sir. It was $100 and then later $110.

Q. I see. Now, did you file an income tax return

for 1948? A. No, sir.
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Q. And have you been indicted in this action

or any action?

A. No, sir. I declared 1949. I did not file in

1948.

Q. You did what? [592]

A. I declared my 1949 tax. I did not file in

1948.

Q. You mean you did file in 1948 ?

A. I did not file in 1948 my income tax.

Q. Did you file an amended return?

A. No, sir. I am making preparations for that.

Mr. Robinson: That is all.

The Court: Anything further? Mr. Foye?

Mr. Foye : Yes, if your Honor please.

Cross-Examination

By Mr. Foye:

Q. Did you ever receive payments in excess of

$110 after your salary had been increased?

A. No, sir.

Q. $110 was the maximum payment?

A. Yes, sir.

Q. You received that each week until you ceased

your employment with these people ?

A. That is right, sir.

Q. You never skipped a week?

A. I don't know what you mean by " skipping."

Q. I mean was there ever a week when you

weren't paid? A. No.

Q. A week when you were laid off or on vaca-

tion or something when you weren't paid?
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A. I believe once or twice I was laid off maybe

for a [593] week or so.

Q. Other than that you received $110 each week?

A. $100 or $110.

Q. Well, it depended on whether it was after or

before the increase? A. Right.

Q. Do I understand you filed an income tax re-

turn for the year 1948? A. No, sir, I did not.

Q. And how about for the year 1947 ?

A. I did, sir.

Q. You filed a return for the year 1947 ?

A. Yes.

Q. And you had a W-2 at that time ?

A. Yes, sir.

Q. And did you have a W-2 form for the year

1948? A. I don't believe so.

Mr. Foye : That is all.

Cross-Examination

By Mr. Fischer:

Q. Mr. Cotsen, where did you receive these en-

velopes from the various agents ?

A. I didn't receive them from various agents.

Q. Where did you receive them from this par-

ticular agent?

A. One day a week I would get paid and it

would be sometimes my morning sheet or at night

when I would come in [594] and bring in my tick-

ets. I would get it at the office.

Q. You got it at the office, in other words?

A. Sometimes, yes, sir.
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Q. Did you get it anywhere else ?

A. A few times I got it with my work sheet.

Q. You got your work sheet at the office, too,

did you not? A. Not necessarily.

Q. Where did you get your work sheet ?

A. Different places, depended on the section

where I was working.

Q. I see. Thank you.

The Court: Any redirect?

Miss Martin: Yes.

Redirect Examination

By Miss Martin:

Q. At the time wThen the defendants called you

and told you to go see Mr. Sackman about your

income tax return, was that after the corporation

raid on the company on January 27, 1949 ?

A. I believe it was, yes.

Q. At the time that you were receiving your

salary in 1947, in the first week of 1948 when there

was withholding deducted, you did not receive a

round sum of $100 or $110, did you? [595]

Mr. Robinson: Just a moment, your Honor.

That is argumentative. He has already testified

that he received $100 and $110. He said it three

times and now she is trying to correct his testimony.

Miss Martin: I believe he was testifying at that

time as to the time he was not receiving—when

there was no withholding tax.

The Court: I suggest you rephrase the question.

Miss Martin: All right.



824 Marvin Kobey et al. vs.

(Testimony of Sidney O. Cotsen.)

Q. (By Miss Martin) : At the time withholding

taxes were being deducted from your salary can

you recall the amount of money which you actually

received—what we ordinarily call "take-home pay"?

A. Somewhere in the nineties. I don't recall.

Q. Does it refresh your memory if I say $97.40 ?

A. I know I got that sometimes. I know that.

Miss Martin: That is all.

The Court : Anything further from this witness ?

Mr. Foye: Nothing further, your Honor.

The Court: You may step down.

Mr. Binns: Call Opal Taylor. [596]

OPAL TAYLOR
called as a witness by the plaintiff, being first sworn,

was examined and testified as follows

:

The Clerk: State your full name.

The Witness: Opal Taylor.

Direct Examination

By Mr. Binns:

Q. How long have you lived in this city?

A. For about 11 years.

Q. And are you acquainted with Phil Cobert,

Marvin Kobey, Albert Kogus and Harry Kogus?

A. I am.

Q. You will have to keep your voice up.

A. I am.

Q. And were you employed by them in the year

of 1948? A. Yes, sir.

Q. In what capacity?
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A. As a phone clerk?

Q. Did you work for them in any other capac-

ity? A. I was an agent.

Q. You were an agent? A. Yes, sir.

Q. You mean that you were a bookie agent?

A. Yes, sir.

Q. How long did you work for them as a phone

clerk ? [596-a] A. For a few weeks.

Q. And were you a bookie agent for them for

the whole year ? A. No, sir.

Q. For how long in the year?

A. From about sometime around May or June

on. [597]

Q. Did you have a code name?

A. Yes. Reno.

Q. Reno? A. Yes.

Q. Did you receive your betting markers daily?

A. Yes, I did.

Q. How were they delivered to you?

A. In an envelope at my home.

Q. Where was it left ? A. Under the door.

Q. Do you know who left it?

A. No, sir, I do not.

Q. What did you do with those betting markers ?

A. Well, I kept them until I was through with

them and then I destroyed them.

Q. I am having difficulty hearing you, Mrs.

Taylor.

A. I kept them until I was finished with them

and then I destroyed them.
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Q. Did you make any record of what was con-

tained on them? A. Yes, I did.

Q. What did you do 6

?

A. Well, I just kept a record of what I owed

people or people owed me until such time as the

accounts were settled. [598]

Q. And then what did you do with the record?

A. I destroyed it.

Q. Now, then, did anyone else maintain a record

for you ? A. My husband did.

Q. What type record did he maintain?

Mr. Beirne: Just a minute. If the court please,

I move to strike that last answer on the ground it

calls for a conclusion and opinion of the witness as

to whether her husband maintained a record for

her.

The Court: Motion denied.

Q. (By Mr. Binns) : What type record did he

maintain?

A. Well, I am not sure, but I believe he took

The Court: No, no, we are not interested in

that. I refused the motion to strike your answer

on the ground I assumed you knew what you were

talking about. Did you see the record ?

The Witness : Yes, I have looked at it.

Mr. Beirne : I did not get the answer.

The Court: Read the answer, Mr. Reporter,

please.

(Answer read.)

The Court: I suggest you lay more foundation,

Mr. Binns.



United States of America 827

(Testimony of Opal Taylor.)

Q. (By Mr. Binns) : What did it look like?

A. It was a book, a lined book. [599]

Q. What did it have in it?

A. It had the figures from the weekly top sheet

transposed to it.

Q. Did it have your collection, and pays?

A. It had a total of whether the week was a win

or a loss transposed.

Q. What is your husband's occupation?

A. He is an accountant.

Q. Did he maintain this book regularly?

A. Well, I don't know whether he transposed

the figures at the end of each week or just at which

time he transposed them.

Q. Did it contain the figures for all the period

of time when you were active as a bookie agent?

A. So far as I know, it did.

Q. What happened to that record?

A. It was burned.

Q. When was it burned?

A. I believe it was burned in the latter part of

February, 1949.

Q. Did you have a conversation with any of the

defendants concerning that record prior to the time

that it was burned?

A. I had a conversation concernnig all of the

records that I had, yes, sir. [600]

Q. With which defendant?

A. I do not recall.

Q. Was it Harry Rockwell?

A. I don't recall, sir.
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Q. Was it with Albert Kogus?
Mr. Beirne: The witness has testified she doesn't

know which of the defendants, if the court please.

The Court: Overruled.

Q. (By Mr. Binns) : Was it one of the four de-

fendants, Albert Kogus, Harry Kogus, Phil Cobert,

or Marvin Kobey?

A. I believe it was one

The Court: Not what you believe. We are not

interested in that. Just what you know. If you

don't know it, you can't swear to it, can you?

The Witness: No, sir.

The Court: Do you know whether it was one of

those four defendants? If that is just a habit of

speech of yours, that you say "I believe" when you

mean "I know," you may tell us, but if you are

just really believing it, we don't want to hear it

any more than if you said, "I guess."

The Witness: Could I say I think it was one

of the four?

The Court: No, we aren't interested in that.

You might think a dozen things.

The Witness: I don't remember. [601]

The Court: We are interested in the facts. Can

you swear it was one of those four men? If you

can, you may answer yes. If you can't, you should

answer no.

The Witness: Yes. It was one of the four men.

Q. (By Mr. Binns) : Do you know where the

conversation took place ?

A. On Florence Avenue.
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Q. At their place of business?

A. At the office.

Q. Was anyone present besides yourself and the

man who was speaking to you?

A. There may have been others there, Mr. Binns.

I do not remember.

Q. Can you tell us in substance what was said

to you and what you replied?

A. I went to them to try to find out what would

be the best thing to do under the circumstances,

and I was told that it would be best to destroy

everything that I had pertaining to bookmaking

in my home.

Q. How many such conversations did you have?

A. Only the one.

Q. What happened after the conversation?

Mr. Robinson: Just a minute, your Honor. At

this time I am going to make a motion to strike

that conversation on behalf of my defendants, on

the ground it is incompetent, irrelevant, [602] and

is hearsay as far as my clients are concerned.

The Court: I will deny the motion at this time.

You may renew it later.

Q. (By Mr. Binns) : What happened after that

conversation? A. You mean about records?

Q. Yes.

A. Well, I went home and told my husband

The Court : Oh, no, no. Not what you told him.

The question is what happened, what did you do?

You reported the conversation to your husband?

The Witness : Yes.
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The Court : Then what happened ?

The Witness: At some time after that, shortly

thereafter, I cleaned the house out of everything

that pertained to my business and took it to the

incinerator and burned it.

Mr. Binns: You may cross-examine.

Cl oss-Examination

By Mr. Beirne:

Q. Mrs. Taylor, this book which you say your

husband kept, you don't recall now the details of

what was in that, do you?

A. Not the exact details, no, sir.

Q. In other words, let us see if I can get this

picture [603] straight. You had different docu-

ments, such as markers and daily tapes, as we call

it, daily betting markers, and the weekly top sheets,

and you turned them over to your husband, is that

correct? A. Yes, sir.

Q. And your husband put some records in the

book, is that correct? A. Yes, sir.

Q. When you destroyed your records, you de-

stroyed all of the records that you had pertaining

to bookmaking, is that correct? A. Yes, sir.

Q. You worked first as a clerk, is that right?

A. Yes, sir.

Q. Then you worked as an agent, is that right?

A. Yes.

Q. When you worked as an agent, let's see if I

get this clear, the manner in which this business
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operated. As an agent, you had your own business,

didn't you? A. Yes.

Q. You weren't working for these people, you
had your own business and your own customers, is

that right? A. Yes, I did.

Q. You had an arrangement with them whereby,

in consideration of their furnishing you certain

facilities, telephone, [604] and information to your

customers about bets, and so forth, you gave them

50 per cent of your profits, is that correct?

A. I did, yes.

Q. In connection with that business and the way
it was operated, they sent to you daily the compila-

tion of the day's bets by way of a betting marker,

is that right? A. Yes, sir.

Q. In other words, the bets that your customers

made for the day were set out on the betting mark-

ers every day, is that correct? A. Yes.

Q. From that record, you collected or paid the

customers, as the case might be ?

A. Yes, I did.

Q. In other wTords, these betting markers were

for the information of the customer, that is correct,

isn't it? A. Yes.

Q. And for your information, you had what has

been described here as the daily top sheet, the add-

ing machine tape? A. Yes, sir.

Q. That daily top sheet showed you the amount

of money to be collected for the day and the amount

of money to be paid out for the day, is that cor-

rect? [605] A. Yes, sir.
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Q. Then your weekly top sheet showed the

amount of money to be paid out for the whole week

or to be collected for the whole week ?

A. Yes, sir.

Q. Summarized it, is that right? A. It is.

Q. When was it that you were down in the office

and talked to one of these defendants? Can you

remember about when it was, Mrs. Taylor ?

A. It was some time after the raid took [606]

place.

Q. Sometime after this raid that has been de-

scribed here by the Corporation Commissioner?

A. Yes.

Q. In other words, you knew at that time that

all of the books and records of these men with ref-

erence to the operation of their business had been

taken by the authorities?

A. Yes, I knew that.

Q. Is that right? A. Yes.

Q. And you had in your possession at that time

documents which might be incriminating insofar

as the bookmaking charge is concerned, is that cor-

rect? A. Yes, I did have.

Q. I mean you had your weekly top sheets and

daily betting markers, is that right?

A. Yes, sir.

Q. So after you heard that the authorities were

down there after these men you had this conversa-

tion and you destroyed all of your books and rec-

ords including the book that your husband spoke
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about and betting markers and daily top sheets, is

that right? A. Yes, sir.

Q. All of your bookmaking—what has been de-

scribed or is ordinarily described as bookmaking

paraphernalia? A. Yes, I did. [607]

Q. Now, did any of these defendants ever ask

you to file a false or fraudulent income tax return?

A. No.

Q. Did any of them ever ask you to attempt to

evade or defeat any income tax or any other tax?

A. No, indeed.


